
 

IN THE UNITED STATES DISTRICT COURT  

FOR THE DISTRICT OF CONNECTICUT 
 

SCHAGHTICOKE TRIBAL NATION,  ) 
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      ) 

 v.     ) 

      ) 

DENISE W. MERRILL, in her official ) 

capacity as Connecticut Secretary  ) 

of the State, and    ) 

      ) 

JONATHAN A. HARRIS, in his   ) 

official capacity as Commissioner   ) 

of the Connecticut Department of  ) 

Consumer Protection    ) 
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COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF 

Plaintiff Schaghticoke Tribal Nation (“STN”), by its attorneys, Kasowitz, Benson, Torres 

& Friedman LLP, brings this civil action for declaratory and injunctive relief, and alleges as 

follows: 

INTRODUCTION 

1. STN, a Connecticut Native American tribe, challenges as unconstitutional 

Connecticut Special Act 15-7 (the “Act”), an unprecedented and unlawful use of state power to 

award to two other Native American tribes the exclusive right to develop a highly-valuable 

commercial enterprise, to the detriment of STN and all other Native American tribes.  The Act, 

which grants to the Mashantucket Pequot Tribal Nation (“Mashantucket Pequot”) and the 

Mohegan Tribe of Indians (“Mohegan Tribe”) (together, the “Privileged Tribes”), the exclusive 

right to pursue on non-tribal reservation land Connecticut’s first ever commercial casino, is 
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unconstitutional for four independent reasons:  it violates the Equal Protection Clause of the 

Fourteenth Amendment to the United States Constitution; it violates the Equal Protection Clause 

of the Connecticut Constitution; it violates the Commerce Clause of the United States 

Constitution; and it violates the Emoluments Clause of the Connecticut Constitution.  

2. The Act is but the latest unconscionable effort by Connecticut (the “State” or 

“Connecticut”) to undermine and interfere with the rights of STN and with STN’s economic and 

development efforts, while supporting the interests of the Privileged Tribes – the State’s 

“sovereign friends,” in the words of Connecticut Representative Stephen Dargan – from whose 

existing casinos on reservation land the State derives enormous financial benefits.   

3. Among other things, even though Connecticut itself has recognized STN as a 

Native American tribe since 1736, the State – in an effort to prevent STN from developing under 

federal law a casino that would compete with the Privileged Tribes’ existing multi-billion dollar 

casino monopoly, and threatening the State’s revenue stream derived therefrom – orchestrated a 

campaign to pressure the United States Department of the Interior (“Interior Department”) to 

strip STN of its rightfully-obtained federal recognition as a Native American Nation.  Ultimately, 

on Columbus Day in 2005, the State succeeded – STN’s national sovereignty and federal 

recognition was revoked, thereby depriving STN and its tribal members of the many benefits 

associated with federal recognition, including access to federal healthcare, federal housing, 

educational programs and economic diversification benefits that also extend to the surrounding 

communities at large.   

4. On June 19, 2015, the State intervened again on the Privileged Tribes’ behalf by 

enacting the Act, which grants the Privileged Tribes the exclusive right under state law to 
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negotiate the development of the first-ever commercial casino in Connecticut on non-reservation 

land.   

5. On its face, the Act violates the United States and Connecticut Equal Protection 

Clauses.  It authorizes the Privileged Tribes, and only the Privileged Tribes, to form a “tribal 

business entity” and provides that only one such entity – “owned exclusively by both the 

Mashantucket Pequot Tribe and the Mohegan Tribe of Indians of Connecticut” – may be 

registered with the Connecticut Secretary of the State (“Secretary of the State” or “Secretary of 

the State’s Office”).  Act §§ 1(a)(1), 1(f).  The Act then vests that tribal business entity with the 

exclusive right and power to (i) submit a request for casino-site proposals to Connecticut 

municipalities, (ii) disseminate the request for proposals through the Connecticut Department of 

Consumer Protection’s website, (iii) execute an agreement with a municipality for development 

of a new commercial casino, and (iv) submit such an agreement to the Connecticut legislature for 

approval.  (A true and correct copy of the Act is attached as Exhibit 1.) 

6. Moreover, during floor debates, members of the Connecticut General Assembly 

explicitly confirmed that the Act was designed to, and does in fact, discriminate against STN.  

For example, Representative Dargan explained that the Act grants casino-development rights 

“exclusively” to “the Mashantucket Pequot and the . . . Mohegan Tribe[s]” and prevents those 

tribes from partnering with “[STN] or another tribe.”  Representative Robert Godfrey recognized 

that although “[STN] . . . wanted to own – open their own casino,” the State has “fought that and 

continue[s] to fight that . . .” while enacting the Act in favor of the Privileged Tribes.   

7. The Act’s unconstitutional discrimination against STN in favor of the Privileged 

Tribes has nothing to do with, and is in no way authorized by, the Privileged Tribes’ federal 

recognition.  Under the federal Indian Gaming Regulatory Act of 1988 (“IGRA”), 25 U.S.C. § 
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2701 et seq., federally-recognized Native American tribes may operate casinos on reservation 

land – i.e., a “tribal casino.”  The Act, however, is not authorized by IGRA, and creates a State 

licensing scheme wholly separate from IGRA – a scheme that on its face discriminates against 

STN by authorizing only the Privileged Tribes to develop a casino on non-reservation land – i.e., 

a “commercial casino.” 

8. Upon the Act’s passage, the Privileged Tribes seized on the preferential rights it 

afforded them, registering a tribal business entity with the Secretary of the State and exercising 

the exclusive rights vested in that entity.  Then, in October 2015, the State publicized a request 

for proposals (“RFP”) from the Privileged Tribes for the development of a commercial casino on 

non-reservation land.  In November 2015, four municipalities and one private property owner 

submitted responses to the RFP – each seeking to host the Privileged Tribes’ new commercial 

casino.  The Privileged Tribes are now reviewing these responses, negotiating with hosts and 

planning to seek final approval from the General Assembly to move forward with construction of 

the State’s first commercial casino. 

9. STN is, however, ready, willing, and able to develop a new and innovative 

commercial casino.  In view of the unconstitutionality of the Act’s grant to the Privileged Tribes 

of the exclusive right to register a tribal business entity, STN, on January 29, 2016, filed articles 

of organization to register such a business entity with the Secretary of the State, in keeping with 

STN’s longstanding desire to bring needed economic development to its Nation, and the 

surrounding community.  STN made clear on the face of its articles of organization that the 

proposed entity’s purpose was “to develop a casino in Connecticut pursuant to Special Act 15-

7.”  (A true and correct copy of the articles of organization is attached as Exhibit 2.) 
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10. On February 2, 2016, the Secretary of the State’s Office approved STN’s tribal 

business entity, thereby vesting the entity with the critical casino-development rights conferred 

by the Act.  But the very next day – echoing the State’s past mistreatment of STN when it 

worked to rescind STN’s federal recognition rights – the Secretary of the State’s Office enforced 

the unconstitutional Act and publicly announced that STN’s application was granted “in error,” 

and that the application did not meet “the requirements” of the Act.   

11. The Secretary of the State’s Office followed this public reversal with a February 

10, 2016 letter stating that STN is “ineligib[le]” to register a tribal business entity under the Act 

and thus unable “to receive a grant of legal authority under Special Act 15-7.”  (A true and 

correct copy of this letter is attached as Exhibit 3.)  The letter noted that the Act grants the 

Privileged Tribes the sole right to form a tribal business entity with the exclusive legal authority 

to issue a RFP to Connecticut municipalities through the Department of Consumer Protection’s 

website, negotiate and execute a casino-development agreement, and submit that agreement to 

the General Assembly for approval.  Thus, the February 10, 2016 letter confirms and enforces 

the discriminatory intent and effects of the Act, which unconstitutionally excludes STN from the 

only State-approved pathway to plan and negotiate the development of a new commercial casino, 

though STN is ready, willing, and able to develop a new and innovative commercial casino.   

12. The Act not only violates STN’s right to the equal protection of the law, it is 

unconstitutional also under the Commerce Clause and Emoluments Clause.  The Act effectively 

excludes STN from pursuing a commercial casino project in Connecticut.  Even if STN (or other 

parties) could theoretically seek to develop a commercial casino outside the Act’s framework, 

the exclusive benefits the Act confers on the Privileged Tribes would prevent STN from 

competing with the Privileged Tribes on an equal footing.  Among other things, the Act makes 
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clear to municipalities, investors, and other interested parties that the State is an active partner in 

the Privileged Tribes’ casino-development efforts and that those efforts have the State’s 

imprimatur, and it thereby ensures that only the Privileged Tribes could successfully negotiate 

casino-development agreements with Connecticut municipalities and otherwise move forward 

with the development of a commercial casino.  

13. By enacting a scheme that expressly and effectively provides that “no others need 

apply,” the Act is unlawfully discriminatory.  Indeed, though the State has a legal obligation to 

treat equally and fairly, and to support equally, all State-recognized Native Americans in 

Connecticut, the Act deprives all Native Americans who are not members of the favored tribes of 

an equal opportunity to plan and develop a new commercial casino.  And, because the Act 

contemplates a commercial casino with no relationship to reservation lands, and is therefore 

unrelated to IGRA, there is no constitutionally legitimate basis for the Act’s discrimination in 

favor of the Privileged Tribes and against all other tribes and potential bidders.   

14. The Act should therefore be declared unconstitutional and invalid on the 

following grounds: 

a. The Act violates the Equal Protection Clause of the United States 

Constitution because it discriminates in favor of the two Privileged Tribes on the 

basis of national origin and race, to the detriment of STN and all other Native 

American tribes;  

b. The Act violates the Equal Protection Clause of the Connecticut 

Constitution because it discriminates in favor of the two Privileged Tribes on the 

basis of national origin and race, to the detriment of STN and all other Native 

American tribes;  

c. The Act violates the Commerce Clause of the United States Constitution 

because it discriminates in favor of the Privileged Tribes to the detriment of 

competitors, both in-state and out-of-state, all of whom are barred from 

participating in the casino-development opportunity set forth in the Act; and 

d. The Act violates the Emoluments Clause of the Connecticut Constitution 

by granting without lawful justification a development opportunity solely to the 
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Privileged Tribes, without making that opportunity available equally to STN and 

other State-recognized Native American tribes.   

 

15. Accordingly, this Court should (i) declare the Act unconstitutional and enjoin 

Defendants from enforcing, or otherwise exercising authority under, the Act, (ii) declare that 

Defendants have violated the state and federal Constitutions by exercising their authority under 

the Act, and direct Defendants to rescind their unconstitutional actions, (iii) declare that any 

casino-development agreement adopted pursuant to the Act is the product of an unconstitutional 

process and is therefore void, and (iv) declare that any legislation approving any casino 

development agreement adopted pursuant to the Act is unconstitutional and therefore void. 

THE PARTIES 

16. STN is a Native American tribal nation led by Chief Richard Velky (“Chief 

Velky”).  STN’s lands originally extended through portions of Connecticut and New York 

surrounding the Housatonic River.  The Colony of Connecticut formally recognized STN’s 

reservation in 1736 – making it one of the oldest tribal reservations in the United States.  STN 

was then recognized by the State when Connecticut became part of the United States of America, 

and has continuously remained a State-recognized tribe since that time.  Today, STN has a 400-

acre reservation in Litchfield County, Connecticut, within the boundaries of the Town of Kent.   

17. Defendant Denise W. Merrill is the Connecticut Secretary of the State and is sued 

solely in her official capacity.  Secretary Merrill maintains her principal office at the Office of 

the Secretary of the State of Connecticut, 30 Trinity Street, Hartford, Connecticut 06106.  

18. Defendant Jonathan A. Harris is the Commissioner of the Connecticut 

Department of Consumer Protection and is sued solely in his official capacity.  Commissioner 

Harris maintains his principal office at the Department of Consumer Protection, 165 Capitol 

Avenue, Hartford, Connecticut, 06106. 
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JURISDICTION AND VENUE 

19. This action is brought pursuant to 42 U.S.C. § 1983 and 28 U.S.C. §§ 2201–2202 

to redress violations of the United States Constitution.  This Court has jurisdiction pursuant to 28 

U.S.C. §§ 1331 and 1343(a) over STN’s federal claims.   

20. The Court has supplemental jurisdiction over STN’s state-law claims because 

those claims derive from the same controversy as the federal claims.  See 28 U.S.C. § 1367(a).   

21. Venue is proper in this Court pursuant to 28 U.S.C. § 1391(b).  All Defendants 

reside in this judicial district. 

FACTUAL BACKGROUND 

I. TRIBAL GAMING IN CONNECTICUT 

22. Mashantucket Pequot operates the Foxwoods casino on its reservation east of 

Ledyard Center, Connecticut, and Mohegan Tribe operates the Mohegan Sun casino on its 

reservation near Uncasville, Connecticut.  These two tribal casinos, which are operated pursuant 

to tribal-state compacts (or equivalent memoranda of understanding) entered into under IGRA, 

are the only current casino gaming facilities in Connecticut.  

23. IGRA, which was enacted in 1988, provides a statutory basis for establishment 

and regulation of gaming operations conducted by Native American tribes.  25 U.S.C. § 2702 et 

seq.  IGRA, among other things, authorizes tribal gaming only by tribes recognized by the 

United States Bureau of Indian Affairs (“BIA”) and only “on Indian lands,” which is defined as 

“(A) all lands within the limits of any Indian reservation; and (B) any lands title to which is 

either held in trust by the United States for the benefit of any Indian tribe or individual[,] or held 

by any Indian tribe or individual and subject to restriction by the United States against alienation 

and over which an Indian tribe exercises governmental power.”  25 U.S.C. § 2703(4).  When a 

tribe is federally recognized, it may conduct on-reservation gaming pursuant to a compact 
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negotiated with the surrounding state and which has been approved by the United States 

Secretary of the Interior.  25 U.S.C. §§ 2710(d)(1), (d)(3)(B). 

24. In 1991, the United States Secretary of the Interior issued the Final Mashantucket 

Pequot Gaming Procedures (“Mashantucket Procedures”) to govern the operation of tribal 

gaming because Mashantucket Pequot was unable to reach a compact agreement with the 

State.  Under the Mashantucket Procedures, a moratorium was instituted on video facsimiles 

(such as slot machines) until the parties reached an agreement.  56 Fed. Reg. 24996 (May 31, 

1991).  

25. On January 13, 1993, the Connecticut Governor entered into a Memorandum of 

Understanding (“MOU”) with the Mashantucket Pequot (the “Mashantucket MOU”), which 

includes matters regarding gaming on Mashantucket Pequot land.  Pursuant to the Mashantucket 

MOU, the State granted the Mashantucket Pequot exclusive rights to operate Class III gaming 

video facsimiles solely on its reservation, in exchange for a profit-sharing arrangement:  the 

Mashantucket Pequot agreed to pay the State twenty-five percent (25%) of its gross operating 

revenues from video facsimiles, with a minimum payment of $80 million annually.  See 

Mashantucket MOU at ¶ 1; see also Second Amendment to Mashantucket MOU ¶ 4; Duke Chen, 

Legislative Analyst II, OLR Backgrounder: Slot Machine Payments to Connecticut (Feb. 14, 

2011).  The MOU also had an exclusivity provision, which relieved the Mashantucket Pequot of 

its profit sharing obligation if the State ever allowed any other person in Connecticut to operate 

video facsimiles.  See Mashantucket MOU at ¶ 1; Conn. Gen. Stat. §§ 53-278b(b), 53-278a(3).   

26. The following year, the Mohegan Tribe became federally recognized.  Under 

IGRA, the State was required to negotiate a gaming compact with the Mohegan Tribe, but there 

was a risk that the Mashantucket Pequot would be relieved of its profit-sharing obligation.  
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Accordingly, on April 25, 1994, the State and the Mashantucket Pequot amended the MOU, 

permitting the State to authorize gaming on the Mohegan Tribe’s reservation, so long as the 

Mohegan Tribe “enters into a similar arrangement” to contribute to the State.  See Second 

Amendment to Mashantucket MOU. 

27. Shortly thereafter, on May 17, 1994, the State and the Mohegan Tribe entered into 

a compact virtually identical to the one with the Mashantucket Pequot as well as an almost 

identical Memorandum of Understanding (the “Mohegan MOU”), under which the State granted 

the Mohegan Tribe rights to operate video-facsimile games, in exchange for twenty-five percent 

(25%) of the resulting gross operating revenue, with a minimum payment of $80 million 

annually.  See Mohegan MOU at ¶¶ 1, 5; Second Amendment to Mashantucket MOU. 

28. Under IGRA’s framework, the Privileged Tribes have grossed over $5.8 billion in 

slot revenues alone between 2011 through 2015 (not including revenue from table games, hotels 

and entertainment).  Despite the astounding revenues the Privileged Tribes have reaped, the 

Mashantucket Pequot are currently in financial straits, owing over $1.7 billion.  After defaulting 

on debt obligations in 2009, the Mashantucket Pequot entered into forbearance agreements, set to 

expire December 2016, to forestall debt collection actions.   

29. Over the years, the Privileged Tribes have also faced increasing competition from 

casinos – both tribal and commercial – in New York, Pennsylvania, New Jersey, and Rhode 

Island.  In 2011, Massachusetts passed its Expanded Gaming Act, which allows for up to three 

destination resort casinos located in three geographically diverse regions across the state and 

single slots facility competitively awarded for one location statewide.  Unlike the Act, the 

Expanded Gaming Act provided an open, transparent, and competitive process for obtaining 
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casino licenses.  Connecticut and the Privileged Tribes feared that these new Massachusetts 

casinos would attract Foxwoods and Mohegan Sun customers. 

30. Both Mashantucket Pequot and Mohegan Tribe took advantage of Massachusetts’ 

open, competitive process by seeking to own and operate one of the several Massachusetts 

approved facilities.  In both instances, the Privileged Tribes were unsuccessful.  In 2013, voters 

rejected both Mohegan Tribe’s proposal for Palmer, Massachusetts, and Mashantucket Pequot 

and its investment partner, Crossroads Massachusetts’s proposal in Milford, Massachusetts.  The 

Privileged Tribes acted in their own economic self-interest in seeking to develop these 

Massachusetts casinos; expanding into Massachusetts would have meant greater overall revenue 

and profits for the Privileged Tribes, but at the likely expense of job losses and reduced tax 

revenues in Connecticut.   

31. Unable to participate in Massachusetts gaming, and fearing competition from new 

competitors in surrounding states, the Privileged Tribes sent representatives to the Connecticut 

General Assembly in hopes of expanding gambling in Connecticut.  In contrast to the 

competitive process the Privileged Tribes faced in Massachusetts, the Privileged Tribes asked the 

General Assembly to pass legislation that would prohibit competition and grant them an 

exclusive, no-bid license to operate Connecticut’s first commercial casino.  The former CEO of 

the Mohegan Tribal Gaming Authority publicly stated that the rationale behind the planned 

expansion was to create a small casino to “divert …Connecticut people from taking their tax 

dollars to Mass[achusetts].”  Although the Privileged Tribes had just attempted to open new 

Massachusetts casinos, he further stated, Massachusetts is trying to take Connecticut’s tax dollars 

and jobs.   
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32. With mounting debt and the threat of competition both within the State (in light of 

recent federal reforms easing the requirements for Native American tribes to gain federal 

recognition) and outside of the State, the Privileged Tribes – who are rivals and direct 

competitors – joined forces to lobby for, and ultimately obtain, legislation granting them the 

exclusive right to pursue a commercial casino in Connecticut.  The Act and the State’s support 

were needed for this exclusive, sweetheart deal as Connecticut law does not allow casinos other 

than on tribal lands.  See, e.g., Conn. Gen. Stat. §§ 53-278b(b), 53-278a(3). 

II. THE ACT EXCLUSIVELY BENEFITS THE PRIVILEGED TRIBES 

A. The State Proposes The Act To Advance The Privileged Tribes’ Interest  

33. The State acted swiftly to award extraordinary and exclusive benefits to the 

State’s “sovereign friends” (in the words of Representative Dargan), and on March 11, 2015, 

Senate Bill 1090, “An Act Concerning Gaming,” was introduced to the Connecticut General 

Assembly.  As originally drafted, S.B. 1090 responded to the Privileged Tribes’ immediate 

requests, authorizing the Commissioner of the Department of Consumer Protection to “issue up 

to three casino gaming facility licenses to the Mashantucket Pequot Tribe and the Mohegan Tribe 

of Indians of Connecticut to authorize such tribes to act jointly to establish and operate up to 

three casino gaming facilities in the state.”  S.B. 1090, § 2(a)(2).  The stated purpose of the bill 

was to allow “the Mashantucket Pequot Tribe and the Mohegan Tribe of Indians of Connecticut 

to operate casinos in the state.”  Id., Statement of Purpose.   

34. The Connecticut Attorney General promptly took note of the evident 

unconstitutionality of S.B. 1090.  Concerned about the bill’s authorizing gaming exclusively to 

the Privileged Tribes “outside [of] their respective reservations,” the Connecticut Attorney 

General sent a letter to state legislators on April 15, 2015 (the “AG Letter”).  The AG Letter 

discussed the risks that S.B. 1090 might constitute an unlawful amendment to the Privileged 
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Tribes’ existing IGRA compacts with the State, and could be unconstitutional under the Equal 

Protection Clause and the “dormant Commerce Clause” of the federal Constitution. 

35. The Connecticut General Assembly’s Office of Legislative Research (“OLR”) 

likewise raised concerns regarding the constitutional infirmity of S.B. 1090, stating in a 

memorandum that the bill “raise[s] constitutional questions” because “it appears to provide . . . 

an exclusive public emolument to the Mashantucket Pequots and the Mohegans,” in violation of 

the Connecticut Constitution’s ban on “state laws that grant emoluments or privileges to 

individuals” without “a valid public purpose.”1  Conn. Const. art. I, § 1.   

B. The State Amends S.B. 1090, Attempting To Do In Two Steps What It Could 

Not Constitutionally Do In One Step 

36. On May 20, 2015, the General Assembly amended S.B. 1090, and that version of 

the bill was signed into law by the Governor on June 19, 2015, as Special Act No. 15-7 

(previously defined as the “Act”).   

37. The Act suffers from the same unconstitutional infirmities identified by the 

Attorney General and OLR.  In fact, when the amended bill was presented to the State Assembly, 

legislators made clear that it was designed to provide the Privileged Tribes with an exclusive 

benefit, while simultaneously shutting out STN and other tribes.   

38. For example, when introducing S.B. 1090 to the Senate, Senator Timothy Larson 

stated that the Privileged Tribes were facing “competition from our neighboring states” that 

“threaten[s] their business and present[s] a challenge.  In response to this, [the Privileged Tribes] 

asked for our help.”  Connecticut Senate, Transcript of Proceedings on Special Act 15-7 (“S. 

                                                 
1   Available at https://www.cga.ct.gov/2015/BA/2015SB-01090-R000506-BA.htm. 
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Tr.”) (May 20, 2015) at 1-3.2  Senator Larson went on to explain that the two Privileged Tribes 

have “joined forces to protect … their stronghold as a world-class entertainment and gambling 

destination,” and S.B. 1090, as amended, was “one step in a pragmatic approach” to supporting 

the Privileged Tribes’ “word-class institution.”  Id. at 3.   

39. The Act fulfilled the Privileged Tribes’ request to be granted a commercial casino 

monopoly by enacting the General Assembly’s “support” for the Privileged Tribes’ exclusive 

casino-development efforts, S. Tr. at 3 (statement of Sen. Larson), and by sending “a message . . 

. that [the General Assembly] knows the importance of what these two corporate Native 

American tribes have done . . . over the past 20 years,” Connecticut House of Representatives, 

Transcript of Proceedings on Special Act 15-7 (“H.R. Tr.”) (May 28, 2015) at 23-24 (statement 

of Rep. Dargan).  In keeping with that message, the Act “gives [the Privileged Tribes] the 

opportunit[y] to form [a] Business Entity and then enter into [an] agreement with a host 

community.”  H.R. Tr. at 18 (statement of Rep. Dargan).  

40. The General Assembly also made clear its intent to discriminate against STN with 

respect to the development of a new commercial casino.  Representative Dargan, House Chair of 

the Public Safety and Security Committee and a co-sponsor of the Act, agreed that Act’s “intent” 

was that the Privileged Tribes “could not bring on another tribe, for instance, [STN] or another 

tribe, into [the tribal business] entity.”  H.R. Tr. at 9.  Representative Robert Godfrey likewise 

stated that “[STN] . . . wanted to own – open their own casino – and . . . certainly we have fought 

that and continued to fight that with the help of our federal officials and certainly all of the state 

and municipal officials in Western Connecticut, and we continue to fight that.”  Id. at 68.   

                                                 
2  See also id. at 4-5 (Sen. Formica:  the Privileged Tribes are “under siege from 
competition around New England”). 
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C. The Act Provides A Unique Benefit To The Privileged Tribes 

41. By its express terms, the Act affords the Privileged Tribes an exclusive benefit in 

pursuing a commercial casino development process.  Indeed, the Act explicitly authorizes the 

Secretary of the State to register a “tribal business entity,” defined as an entity “owned 

exclusively by both the Mashantucket Pequot Tribe and the Mohegan Tribe of Indians of 

Connecticut.”  Act § 1(a)(1).  Only one tribal business entity may be formed.  Act § 1(f).  This 

provision ensures that only the Privileged Tribes may own an equity interest in the “tribal 

business entity.”  

42. The Act grants the Privileged Tribes, through the tribal business entity, the 

exclusive right to “issue a request for proposals to [Connecticut] municipalities regarding the 

establishment of a possible casino gaming facility.”  Act § 1(b).  If the Privileged Tribes issue a 

RFP under section 1(b) of the Act, they must “submit” the RFP “to the Department of Consumer 

Protection,” which in turn “shall post such request for proposals on its Internet website.”  Id.  

The materials posted on Connecticut’s Department of Consumer Protection website is accessible 

to users both within and outside of the State, and thus can serve to attract potential investors, 

business partners, and other constituents.   

43. The Act further provides that “[a]ny municipality may respond to” a RFP issued 

by the Privileged Tribes, and that the Privileged Tribes “may enter into a development agreement 

with a municipality regarding the establishment of a possible casino gaming facility in such 

municipality.”  Act § 1(c).  Without the passage of the Act, Connecticut municipalities would not 

be authorized to enter into such agreements with the Privileged Tribes.  

44. The Act provides a formal mechanism for the General Assembly to “vet” and 

eventually approve the Privileged Tribes’ casino-development agreement.  See H.R. Tr. at 25.  In 

particular, the Act mandates that if the Privileged Tribes issue a request for proposals “pursuant 
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to” section 1(b) of the Act, they must “submit” monthly reports “summarizing the activities of 

the tribal business entity.”  Act § 1(e). 

45. Although the Act does not allow the Privileged Tribes to “establish a casino 

gaming facility . . . until the General Assembly has amended state law to” approve the Privileged 

Tribes’ development agreement, Act § 1(d), it does serve as “the first step of a two-step process,” 

S. Tr. at 18 (statement of Sen. Duff).3  The first step consists of planning and developing a new 

casino site, and the second step consists of legislation authorizing “the operation of [a] casino by 

the Tribal Business Entity,” which the General Assembly expects to consider “in a 

comprehensive bill next year.”  H.R. Tr. at 8, 71 (statement of Rep. Dargan).  This two-step 

process does not save the fundamentally unconstitutional Act.  The State cannot constitutionally 

do in two steps that which it cannot constitutionally do in one step; nor can the State 

constitutionally do indirectly, what it cannot do directly under the federal and State 

Constitutions.   

46. The Act also contains a non-severability provision, which provides that “[i]f a 

final judgment of any court of competent jurisdiction holds any provision of this section invalid, 

unlawful or unconstitutional, the remaining provisions of this section shall be inoperative and 

have no effect.”  Act § 1(g). 

47. The Act does not establish any competitive procedure to ensure that the most-

qualified or best-suited party is afforded the opportunity to develop a commercial casino in the 

State, nor does it authorize the Department of Consumer Protection to host RFPs issued by any 

entity other than the Privileged Tribes.  Indeed, prior to passing the Act, the State did not 

                                                 
3  Connecticut reporters likewise recognized that the Act “created a process to allow for the 
building of a new gaming facility.”  
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perform a single commercial gaming study to determine which locations within the State, and 

which Native American tribes and casino operators, would be the most advantageous in 

maximizing job growth, consumer interest, out-of-state tourism and economic development.   

48. The Act contains no provision that a commercial casino be limited to sites “on 

Indian lands” as defined by IGRA.  Indeed, the Act creates a process wholly separate from IGRA 

where the Privileged Tribes may plan and develop a commercial casino off reservation land – as 

evidenced by the fact the Privileged Tribes are required to reach an agreement with a 

municipality.  Thus, federal recognition is not required for, nor relevant to, the construction and 

operation of the first ever commercial casino contemplated by the Act.  

49. In sum, the Act creates an exclusive, discriminatory, State-authorized path that 

only the Privileged Tribes can access for the establishment of Connecticut’s very first 

commercial casino, wholly outside the regulatory structure of IGRA.  All benefits of the Act – 

including formation of the tribal business entity, issuance and dissemination of a request for 

proposals by a state agency, and negotiation of a development agreement – are reserved 

exclusively for the tribal business entity, and thus exclusively for the Privileged Tribes, to the 

detriment of STN and all other State-recognized tribes in Connecticut. 

D. The Privileged Tribes And Others Acknowledge The Exclusive Benefits 

Conferred By The Act 

50. After the Act was passed by the General Assembly, the Privileged Tribes 

expressed their gratitude that the Act provides them an exclusive license to develop 

Connecticut’s first commercial casino.  The Privileged Tribes issued a joint statement indicating 

that they “hope[d]” the legislation would be “signed by the Governor” because it “will begin a 

process by the Mohegan and Mashantucket Pequot Tribes to invest millions to identify the best 

site for a satellite gaming facility in north central Connecticut, and to work with state and federal 

Case 3:16-cv-00380   Document 1   Filed 03/07/16   Page 17 of 38



18 

 

officials to ensure the state and our two Tribal governments are legally protected.”  Indeed, the 

Privileged Tribes celebrated the Act’s passage and publicly “thank[ed] the members of the state 

Senate for supporting S.B. 1090 and moving this vital legislation forward.”  Rodney Butler, 

Chairman of the Mashantucket Pequot Tribal Counsel, stated that lawmakers “have embraced the 

project from a legislative perspective.”   

51. The Act’s benefits for the Privileged Tribes have been summarized by the OLR 

(which is charged by statute with “preparing bill analyses and summaries,” Conn. Gen. Stat. § 2-

71c) as “creat[ing] a process for the possible establishment of an off-reservation casino in the 

state.  It allows the Mohegans and Mashantucket Pequots, through a business entity owned 

exclusively by them, to issue a request for proposals (RFP) to possibly establish an off-

reservation casino. . . .  The bill allows the tribal business entity to enter into a development 

agreement with a municipality to possibly establish the casino.”4   

52. Local Connecticut reporters likewise described the Act as “giving the Mohegans 

and Mashantucket Pequots . . . exclusive rights to build a casino on private land,” and noted that 

“the two tribes sought and obtained approval from the Connecticut General Assembly to 

[develop] a jointly-operated casino.”   

III. THE PRIVILEGED TRIBES TAKE ADVANTAGE OF THE EXCLUSIVE 

BENEFITS CONFERRED BY THE ACT 

53. On August 24, 2015, at the request of the Privileged Tribes, the Secretary of the 

State’s Office approved the formation of the tribal business entity, named “MMCT Venture, 

LLC.”  MMCT Venture, LLC is a joint venture between two direct competitors, the 

Mashantucket Pequot and the Mohegan Tribe. 

                                                 
4  Available at https://www.cga.ct.gov/2015/BA/2015SB-01090-R01-BA.htm. 
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54. The Privileged Tribes publicly announced the formation of their tribal business 

entity at a September 10, 2015 ceremony held in the Hall of Flags at the State Capitol, attended 

by Lieutenant Governor Nancy Wyman, who expressed support for the Privileged Tribes’ 

efforts.  The Privileged Tribes’ press release states that the Act “created a process for building a 

new gaming facility” and that formation of the tribal business entity marked the “first step” 

toward such a casino. 

55. The Privileged Tribes on October 1, 2015 delivered a copy of their RFP to the 

Department of Consumer Protection, which was posted to the Department’s website later that 

day.5  By granting the Privileged Tribes the right to have their RFP hosted on the website of a 

state agency, the Act signals to potential investors, business partners, and other stakeholders – 

both within and outside of Connecticut – that the Privileged Tribes’ RFP has the State’s backing 

and approval. 

56. The RFP states that it is issued “pursuant to” and “in accordance with” the Act, 

and that the Privileged Tribes are moving “forward on this joint venture to protect the jobs, 

revenue and partnership we have enjoyed with the State of Connecticut for over twenty years.” 

57. The RFP states that the Privileged Tribes intend to move forward expeditiously 

with the casino-development process.  The RFP also notes that the Privileged Tribes wish to 

partner with a municipality that can help “complet[e] a project quickly” and are “interested in 

identifying a Municipality that wishes to become home to the facility that will provide significant 

and lasting benefit to the residents of the community.”   

                                                 
5  The RFP is available at http://www.ct.gov/dcp/lib/dcp/MMCT_Request_for_ 
Proposal.pdf.  
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58. At a press conference held October 1, 2015, the Privileged Tribes publicly 

unveiled the RFP.  At that conference, a representative of the Privileged Tribes explained that the 

“timetable” for the RFP process is “incredibly aggressive,” and the Privileged Tribes want “the 

easiest possible site to develop, in the shortest amount of time.”   

59. In response, municipalities in Connecticut have taken steps to pave the way for a 

new commercial casino operated by the Privileged Tribes.  For instance, East Hartford’s 

Planning and Zoning Commission approved a proposed casino site on September 23, 2015.  

Other towns, including East Windsor, have also engaged in discussions about hosting a casino 

site for the Privileged Tribes.   

60. These actions by the municipalities are directly authorized by the Act, which 

creates an incentive for municipalities to work only with the Privileged Tribes by fostering an 

understanding that the State has exclusively partnered with the Privileged Tribes, and that the 

Privileged Tribes’ RFP is backed by the legislature and the Governor.  Indeed, Representative 

Dargan publicly described the State’s relationship with the Privileged Tribes as a “partner[ship].”   

61. On November 6, 2015, four municipalities and one property owner submitted 

responses to the Privileged Tribes’ RFP.  At the time, the Privileged Tribes announced that they 

intended to enter into an agreement with a municipality and submit it to the legislature for 

approval at the start of the next scheduled legislative session in February 2016.   

62. On February 9, 2016, the Privileged Tribes publicly stated that they were close to 

selecting their top locations for a third casino, but were not ready to come back to the legislature 

this session.  Viewing the State’s issuance of a gaming license to the Privileged Tribes as a fait 

accompli, the Chairman of the Mashantucket Pequot Tribal Council stated that establishing a 

commercial casino involved crafting legislation that is legally “airtight” and that the 
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Mashantucket were in ongoing discussions with the Governor’s and the Attorney General’s 

offices.  Mohegan Tribal Council’s Chairman stated, “[w]e are sure whether it’s this session or 

next, we’ll get something passed, and we will get a shovel in the ground.”  The Mashantucket 

Pequot Chairman similarly has stated that a new commercial casino “could be up and running six 

to nine months after approval.”   

IV. THE STATE HAS IMPEDED STN’S LONG-STANDING INTEREST IN CASINO 

GAMING 

A. STN’s Efforts To Seek Federal Recognition 

63. STN has sought federal recognition for over three decades, in order to receive 

access to certain federal benefits and programs for its members, the ability to establish claims for 

land rights under the Non-Intercourse Act, and the ability to pursue casino development 

opportunities under IGRA.  As Chief Velky has explained, federal recognition would give STN 

more autonomy, along with other benefits like “housing for our elders, health care for our tribal 

members, [and] educational programs.”  Also, as a federally-recognized tribe that is able to 

pursue tribal gaming, STN would be able to provide jobs and financial stability to its members.  

Nevertheless, State and federal officials, acting on behalf of, or at least for the benefit of, the 

Privileged Tribes, blocked STN’s federal recognition efforts at every turn.   

64. STN’s recognition efforts began in 1981, when STN issued a Letter of Intent 

seeking federal recognition from the BIA.6  The BIA reviewed STN’s application and conducted 

fact-finding proceedings over the next two decades.  This process yielded tens of thousands of 

pages of records documenting STN’s longstanding existence as a cohesive tribal nation in 

western Connecticut.     

                                                 
6  Available at http://www.bia.gov/cs/groups/xofa/documents/text/idc-001592.pdf. 
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65. While STN’s application for federal recognition was pending, STN filed two 

lawsuits under the Non-Intercourse Act seeking to recover tribal land that had been improperly 

seized or obtained by third parties.  See Schaghticoke Tribal Nation v. Kent School Corp., Inc., 

No. 3:98-cv-01113 (D. Conn.); Schaghticoke Tribal Nation v. Connecticut Light and Power 

Company, No. 3:00-cv-0820 (D. Conn.).  STN filed these lawsuits to obtain the land needed for 

economic-development projects, including a casino. 

66. In February 2004 – more than 20 years after the process began – STN finally 

received sovereignty and federal recognition.  Principal Deputy Assistant Secretary of Interior 

for Indian Affairs Aurene Martin (“Martin”), acting on behalf of the BIA, issued a final 

determination (“Final Determination”) concluding that STN had “satisfie[d] all seven criteria for 

Federal acknowledgement as a tribe in 25 C.F.R. § 83.7, and therefore me[t] the requirements for 

a government-to-government relationship with the United States.”  69 Fed. Reg. 5570 (Feb. 5, 

2004).  According to Martin, “the consensus among the [Office of Federal Acknowledgment]’s 

highly trained research staff was that the STN Petition was among the best and most thoroughly 

researched petitions ever reviewed by the BIA.”  

B. The State’s Concerted Efforts To Reverse STN’s Federal Recognition  

67. Fearing that STN would develop a third tribal casino in the State, the State 

initiated a political campaign between 2004 and 2005 aimed at overturning the Final 

Determination.  State and federal officials engaged in unprecedented acts to pressure the Interior 

Department to reverse the Final Determination and enable the Privileged Tribes to maintain their 

monopoly over casino gaming within the State.  These actions stand in stark contrast to the 

State’s actions toward the Privileged Tribes – the State consented to federal recognition of both 

Privileged Tribes – thus paving the way for their tribal casinos.     
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68. Indeed, on the very same day STN won its federal recognition, officials 

immediately launched an attack to strip STN of its recognition rights, publicly stating in the press 

that the Final Determination was “extremely disappointing” because it would “enable [STN] to 

build a casino.”  The Connecticut Attorney General likewise decried the Final Determination as 

“outrageou[s]” and “unforgivable,” and promised to pursue an appeal.  Id.   

69. State and federal officials claimed that the Final Determination merited an 

investigation because it purportedly was the product of outside influences and unsupported by 

evidence.  Insofar as the Secretary of the Interior had participated in the decision-making process 

leading to the Final Determination, federal and State officials principally targeted her to prompt 

an investigation by, among other things:  

 sending letters to the Secretary of the Interior requesting that she “personally 

conduct an internal investigation of [the Final Determination] matter” given the 

purported “inadequacies in [STN’s] application” and they were “deeply troubled” 

by the Final Determination; 

 engaging in ex parte communications to influence the Secretary of the Interior, 

which conduct the United States District Court of Connecticut found “at the very 

least, appears improper and thus threatens to subvert the integrity of the appeal 

process itself”; and  

 threatening to tell the President that the Secretary of the Interior “ought to be 

fired.” 

70. Eventually, the Inspector General of the Department of the Interior, at the 

Secretary of the Interior and Connecticut Senators’ requests, undertook a comprehensive 

investigation of the Final Determination, concluding on August 27, 2004 that the Inspector 
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General “found no evidence to support the allegation that lobbyists or representatives of [STN] 

directly or indirectly influenced BIA officials to grant federal acknowledgement to [STN],” 

contrary to the allegations of the State officials. 

71. The Connecticut Governor – displeased with results of the investigation – wrote a 

letter to the Connecticut delegation to share her “dismay and disbelief” “that there was no 

wrongdoing in the decision that granted federal recognition to [STN].”  The Governor 

proclaimed that “[t]his unsupportable decision begs more than ever for an immediate 

investigation into the entire recognition process at the BIA, as well as immediate legislative 

initiatives to repair the seriously flawed existing tribal recognition process.”   

72. In response, Connecticut elected officials promptly appealed the Final 

Determination to the Department of the Interior’s Board of Indian Appeals.  Also, one of 

Connecticut’s members of Congress went so far as to introduce legislation on March 3, 2005 

entitled “the Schaghticoke Acknowledgement Repeal Act of 2005” for the express purpose of 

overturning the Final Determination.   

73. On May 12, 2005, the Interior Board of Indian Appeals vacated the Final 

Determination and remanded it for further review.  See In re Federal Acknowledgement of the 

Schaghticoke Tribal Nation, 41 IBIA 30, 42 (2005).7   

74. Ultimately, on Columbus Day of 2005, the State succeeded in its efforts to strip 

STN of its federal recognition rights that it fought to obtain for 20 years.  Bowing to pressure 

from Connecticut and federal officials, the Associate Deputy Secretary of the Interior – who 

admitted under oath that he had no prior experience with the tribal acknowledgement process and 

relied upon the advice of others – determined that STN did not meet the requirements for federal 

                                                 
7 Available at http://www.bia.gov/cs/groups/xofa/documents/text/idc-001589.pdf. 
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recognition based on the record before the agency on October 11, 2005 (“Reconsidered Final 

Determination”).  See 70 Fed. Reg. 60101 (Oct. 14, 2005).  

75. Despite the adverse Reconsidered Final Determination, STN has continued its 

efforts to obtain federal recognition.  In 2014, the BIA issued a proposed rule that “would revise 

regulations governing the process and criteria by which the [BIA] acknowledges an Indian tribe” 

for the purpose of, inter alia, making the process and criteria “more transparent, promote 

consistent implementation, and increase timeliness and efficiency.”  79 Fed. Reg. 30766 (May 

29, 2014).  True to form, during and after the comment period on the 2014 proposed rule, 

Connecticut officials and members of the State’s congressional delegation attempted to strong-

arm the BIA into adopting provisions that would prevent STN from gaining federal recognition.   

76. In June 2015, the BIA issued its final rule.  See 80 Fed. Reg. 37862 (July 1, 

2015).  STN meets the revised requirements for federal recognition set forth in the final rule, 

informally known as the “Schaghticoke Solution,” and – although not necessary to develop a 

commercial casino under the Act – therefore plans to petition for reaffirmation of the Final 

Determination recognizing STN as an “Indian tribe” under federal law.  STN continues to seek 

federal recognition to improve the health, safety and economic well-being of its members, and to 

obtain the equal sovereign dignity that every Native American tribal nation rightfully deserves.   

V. STN’S CONTINUED EFFORTS TO DEVELOP A CASINO 

77. In addition to, and separate from, its efforts to gain federal recognition and 

develop a tribal casino pursuant to IGRA, STN is also committed to pursuing off-reservation 

economic-development opportunities, including a commercial casino in Connecticut. 

78. Several years ago, STN conducted a preliminary assessment of potential casino-

gaming facility sites and determined that a new commercial casino located in western or 

southwestern Connecticut would be economically viable, working on its own or as part of a 
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partnership or joint venture with a third party, including with parties located outside of 

Connecticut.  STN has completed a market analysis, which shows that a commercial casino in 

western or southwestern Connecticut would be feasible and profitable. 

79. During the time period that STN was seeking federal recognition, prior to the 

Reconsidered Final Determination, STN had backing and support from several high profile, in-

state and out-of-state casino-minded investors.  In particular, STN has had numerous formal and 

informal plans, meetings, and/or deals with in-state and out-of-state developers, investors, casino 

operators, as well as local mayors and representatives of other State-recognized tribes, 

concerning a potential partnership or deal to develop a casino in Bridgeport or elsewhere in 

Connecticut.  In each instance however, development plans could never be finalized because, as 

detailed above, Connecticut officials vigorously lobbied to remove STN’s status as a federally-

recognized Native American tribe, and Connecticut law did not otherwise authorize gaming 

outside of IGRA context (until the passage of the Act).  See, e.g., Conn. Gen. Stat. §§ 53-

278b(b), 53-278a(3).  If STN is allowed to compete on an equal footing for Connecticut’s first 

commercial casino, STN will pursue that and other such opportunities with in-state and out-of-

state partners. 

80. The Act, however, explicitly shuts out STN from developing a new commercial 

casino because only one tribal business entity that is “owned exclusively by both the 

Mashantucket Pequot Tribe and the Mohegan Tribe of Indians of Connecticut” can register 

pursuant to the Act.  Act § 1(a)(1) and (f) (emphasis added).  As State representatives have made 

clear, the Act grants a casino-development opportunity “exclusively” to “the Mashantucket 

Pequot and the . . . Mohegan Tribe[s]” and is structured in way that would prevent those tribes 

from partnering with the “Schaghticoke or another tribe.”  H. Tr. at 9–10.   

Case 3:16-cv-00380   Document 1   Filed 03/07/16   Page 26 of 38



27 

 

81. STN attempted on January 29, 2016 to register the tribal business entity 

contemplated by the Act with the Secretary of the State, by filing articles of organization for a 

tribal business entity called “Confluence of Rivers Tribal Business Entity LLC.”  On the face of 

the articles of organization, STN stated “The Schaghticoke Tribal Nation (“STN”) is recognized 

by the State of Connecticut, but has no affiliation with the Mashantucket Pequot or Mohegan 

tribes.  STN seeks, through this new LLC, to develop a casino in Connecticut pursuant to Special 

Act 15-7, a copy of which is attached to this document.”  (Ex. 2.) 

82. The Secretary of the State’s Office initially approved STN’s tribal business entity, 

issuing it business ID 1196424 on February 2, 2016.  Based on that approval, STN publicly 

announced that, in accordance with Section 1(b) of Special Act No. 15-7, it intended in due 

course to issue a request for proposals to municipalities regarding the establishment of a possible 

casino gaming facility. 

83. The very next day however, the Secretary of the State’s Office publicly 

announced that STN’s application had been granted “in error” because the application “meets the 

standard to create an LLC, but not the requirements of the Special Act.”   

84. On February 10, 2016, the Secretary of the State’s Office sent a letter to STN 

concerning the Confluence of Rivers Tribal Business Entity LLC’s articles of organization.  (Ex. 

3.)  That letter states that the Secretary of the State’s Office accepted STN’s application “in 

error” because the employee reviewing the application “did not appreciate the legal effect of the 

mention of Special Act 15-7.”  The letter further states that “the applicant’s stated purpose is 

deficient because this applicant is not a party intended to receive a grant of legal authority under 

Special Act 15.7.”  Thus, according to the letter, “the Secretary’s error in filing the document 

neither confers legality on the applicant’s stated purpose nor properly authorizes the exercise of 
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asserted rights under Special Act 15-7.”  The letter concludes that STN “is free to file articles of 

organization to form a domestic limited liability company according to the standard process, 

asserting a legal purpose not involving Special Act 15-7.”  Id. 

85. STN’s unsuccessful registration attempt demonstrates both STN’s interest in 

competing for a casino-development opportunity in Connecticut as well as the discriminatory 

nature of the Act.   

86. As U.S. Senator Richard Blumenthal publicly confirmed, STN’s application was 

rejected because the Special Act is limited to just the Privileged Tribes:  “[STN’s] reliance on 

Special Act 15-7 seems misplaced as that state legislative act limits the operation of the third 

casino to a business entity controlled by the two federally recognized Tribes in Connecticut – the 

Mashantuckets and the Mohegans.”   

VI. STN SUFFERS IRREPARABLE HARM AS A RESULT OF THE DEFENDANTS’ 

AND THE PRIVILEGED TRIBES’ IMPLEMENTATION OF THE ACT 

87. The Act on its face provides exclusive benefits to the Privileged Tribes to develop 

Connecticut’s first commercial casino, to the exclusion of STN.  The Act expressly provides the 

State’s imprimatur for the Privileged Tribes’ casino-development efforts and signals, at a 

minimum, that the State plans to consider the Privileged Tribes’ casino development proposal 

over any others, including any from STN.   

88. The State’s authorization also makes it a virtual certainty that third parties – such 

as municipalities, investors, and others integral to the casino development process – will support 

the Privileged Tribes’ efforts to develop a casino and participate in the Privileged Tribes’ casino-

development activities.   

89. Conversely, without any such enabling legislation or the backing of the State, all 

other entities that want to develop a casino in Connecticut, such as STN, are placed at a 
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devastating competitive disadvantage because Connecticut law otherwise forbids operation of 

commercial casino gaming facilities.  See, e.g., Conn. Gen. Stat. §§ 53-278b(b), 53-278a(3).  

Given this restriction and the absence of a legal pathway to developing, owning, or operating a 

commercial casino in Connecticut, municipalities, investors, and potential partners – including 

out-of-state entities – have no incentive to consider a development proposal by any entity other 

than the Privileged Tribes, rendering any effort by STN to develop a commercial casino in the 

State futile.  The Act thus effectively prevents STN (and all in-state entities other than the 

Privileged Tribes) from accessing out-of-state markets for investment and partnership 

opportunities, and from attracting out-of-state consumers who are interested in visiting 

Connecticut casinos. 

90. Because the Act precludes STN from registering or operating a tribal business 

entity, there is no legal mechanism by which STN can execute a development agreement for a 

commercial casino.  Even if STN could execute such an agreement outside the process created 

by the Act, STN would still be at a devastating competitive disadvantage, given that the 

Privileged Tribes have already issued an RFP, had the RFP disseminated by the Department of 

Consumer Protection, and received several responses to the RFP from municipalities – all with 

the State’s imprimatur. 

91. STN, therefore, has suffered, and will continue to suffer, irreparable harm, for 

which it has no adequate remedy at law, as a result of the Act’s exclusive, discriminatory grant to 

the Privileged Tribes of the opportunity to pursue a commercial casino development process in 

Connecticut. 
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CLAIMS FOR RELIEF 

COUNT ONE  

(Violation of the Federal Equal Protection Clause) 

92. Plaintiffs re-allege and incorporate ¶¶ 1–91 of the Complaint as if set forth fully 

herein. 

93. The Fourteenth Amendment to the Constitution of the United States provides that 

“[n]o State shall . . . deny to any person within its jurisdiction the equal protection of the laws.” 

U.S. Const. amend. XIV. 

94. STN is ready, willing, and able to compete for the opportunity to develop a casino 

gaming facility in Connecticut, but is excluded from doing so by the Act.  Act § 1(a)(1). 

95. The Act creates an exclusive right and confers a competitive advantage on the two 

Privileged Tribes, to the exclusion of all other tribes, by allowing the Privileged Tribes to form a 

joint “tribal business entity,” submit a request for casino-site proposals to Connecticut 

municipalities, disseminate the request for proposals through the Connecticut Department of 

Consumer Protection’s website, execute an agreement with a municipality for development of a 

new commercial casino, and submit such an agreement to the Connecticut legislature for 

approval.  Id. §§ 1(a)(1), 1(b), 1(c), 1(e).   

96. The Act prevents all other entities from competing on equal footing with the 

Privileged Tribes for casino development opportunities and thus treats potential casino 

developers differently on the basis of national origin and race.   

97. State laws that establish preferences not authorized by federal law are subject to 

strict constitutional scrutiny.  The Act is not authorized by IGRA because it creates a process 

wholly separate from IGRA and contemplates development of casino gaming outside of tribal 
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lands.  No federal law authorizes the Act.  Accordingly, the Act is subject to strict scrutiny as a 

classification on the basis of national origin and race. 

98. The federal Equal Protection Clause prohibits classifications on the basis of 

national origin and race unless they are narrowly tailored to advance a compelling government 

interest.   

99. The Act serves no compelling government interest that could justify the 

discriminatory treatment at issue.   

100. Even if such an interest did exist, the Act’s exclusive, no-bid set aside for the 

Privileged Tribes is not narrowly tailored to advance or effect such an interest. 

101. Alternatively, assuming that “rational basis” constitutional review applies, the Act 

also violates the federal Equal Protection Clause because it lacks a rational basis. 

102. Where rational basis review applies under the Equal Protection Clause, a state law 

must be reasonably related to some legitimate governmental purpose to satisfy the Constitution’s 

guarantee of equal protection. 

103. Here, the only plausible basis for the distinctions drawn in favor of the Privileged 

Tribes in the Act is to benefit economically, and otherwise protect, the Privileged Tribes. 

104. Economic protectionism is not a legitimate government interest.  The Act’s 

rationale of economic protectionism violates the federal Equal Protection Clause.  

105. Accordingly, the Act violates the federal Equal Protection Clause. 

COUNT TWO 

(Violation of the State Equal Protection Clause) 

106. Plaintiffs re-allege and incorporate ¶¶ 1–105 of the Complaint as if set forth fully 

herein. 
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107. Article First § 20 of the Connecticut Constitution provides that “No person shall 

be denied the equal protection of the law nor be subjected to segregation or discrimination in the 

exercise or enjoyment of his civil or political rights because of religion, race, color, ancestry or 

national origin.”  Conn. Const. art. I, § 20.  

108. STN is ready, willing, and able to compete for the opportunity to develop a casino 

gaming facility in Connecticut, but is excluded from doing so by the Act.  Act § 1(a)(1). 

109. The Act creates an exclusive right and confers a competitive advantage on the two 

Privileged Tribes, to the exclusion of all other tribes, by allowing the Privileged Tribes to form a 

joint “tribal business entity,” submit a request for casino-site proposals to Connecticut 

municipalities, disseminate the request for proposals through the Connecticut Department of 

Consumer Protection’s website, execute an agreement with a municipality for development of a 

new commercial casino, and submit such an agreement to the Connecticut legislature for 

approval.  Id. §§ 1(a)(1), 1(b), 1(c), 1(e).   

110. The Act prevents all other entities from competing on equal footing with the 

Privileged Tribes for casino development opportunities and thus treats potential casino 

developers differently on the basis of national origin and race.   

111. Article First § 20 explicitly recognizes that race and national origin are subject to 

strict scrutiny.   

112. The State Equal Protection Clause prohibits classifications on the basis of national 

origin and race unless they are narrowly tailored to advance a compelling government interest.   

113. The Act serves no compelling government interest that could justify the 

discriminatory treatment at issue.   
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114. Even if such an interest did exist, the Act’s exclusive, no-bid set aside for the 

Privileged Tribes is not narrowly tailored to advance or effect such an interest.  

115. Alternatively, assuming that rational basis review applies, the Act also violates 

the State Equal Protection Clause because it lacks a rational basis. 

116. Where rational basis review applies under Article First § 20, a state law must be 

reasonably related to some legitimate governmental purpose to satisfy the Connecticut 

Constitution’s guarantee of equal protection.   

117. Here, the only plausible basis for the distinctions drawn in favor of the Privileged 

Tribes in the Act is to benefit economically, and otherwise protect, the Privileged Tribes. 

118. Economic protectionism is not a legitimate government interest.  The Act’s 

rationale of economic protectionism violates the State Equal Protection Clause. 

119. Accordingly, the Act violates the State Equal Protection Clause. 

COUNT THREE 

(Violation of the Federal Dormant Commerce Clause) 

 

120. Plaintiffs re-allege and incorporate ¶¶ 1–119 of the Complaint as if set forth fully 

herein. 

121. The Commerce Clause reserves to Congress the authority “[t]o regulate 

Commerce . . . among the several States.”  U.S. Const. Art. I, § 8, cl. 3.  The Commerce Clause 

prohibits states from engaging in “economic protectionism, that is, regulatory measures designed 

to benefit in-state economic interests by burdening out-of-state competitors.”   

122. Discrimination against interstate commerce in favor of local business or 

investment is per se invalid, except in narrow circumstances in which the state can demonstrate, 

under rigorous scrutiny, that it has no other means to advance a legitimate local interest.   
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123. The Act discriminates against interstate commerce because it prohibits all out-of-

state and in-state entities other than the Privileged Tribes from competing on an equal footing to 

develop a Connecticut casino.  Specifically, by providing the State’s imprimatur to the Privileged 

Tribes, as well as exclusive access to the State-sponsored Department of Consumer Protection’s 

website to post their RFP, the Act effectively prevents all other in-state entities, such as STN, 

from gaining access to the markets of out-of-state consumers interested in gambling in 

Connecticut and parties interested in investing in (or otherwise partnering in the development 

and operation of) a Connecticut casino.  This unfairly advantages the Privileged Tribes in their 

efforts to develop a casino. 

124. Defendants cannot establish that the Act is the only means available to advance a 

legitimate local interest.  The only local interest served by the Act’s discrimination against out-

of-state competitors is ensuring additional revenue flow to the Privileged Tribes.  A casino 

developed by an out-of-state entity, including a partnership or joint venture between in-state and 

out-of-state entities, would provide the same employment, tax, and other benefits as an 

equivalent casino developed by the Privileged Tribes.  Thus, the only local benefit of the Act 

would be the additional revenues that the Connecticut-based Privileged Tribes would gain by 

virtue of owning and operating such a casino.  To the extent the State seeks to maintain its share 

of casino revenues, it could do so through nondiscriminatory means.   

125. Separately and independently, the Act also violates the “dormant” Commerce 

Clause because it imposes a burden on interstate commerce disproportionate to any local benefit.   

126. Even if the Act does not discriminate against interstate commerce on its face, it is 

nevertheless invalid because “the burden imposed on interstate commerce is clearly excessive in 

relation to the putative local benefits.” 
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127. The burden of excluding all out-of-state entities, including partnerships and joint 

ventures between in-state and out-of-state entities, from competing to develop a Connecticut 

casino is excessive in comparison to the sole purported in-state benefit of having additional 

revenue flow to the in-state Privileged Tribes. 

128. The Act’s burdensome nature is illustrated by the fact that if each state were 

permitted to adopt legislation similar to the Act, each would be in effect a separate fiefdom, 

where only in-state entities would be permitted to develop and operate casinos.  Such a result is 

squarely contrary to the purpose of the dormant Commerce Clause, which is to prevent 

“economic Balkanization” among the states.   

129. The Act accordingly violates the federal dormant Commerce Clause.  

COUNT FOUR 

(Violation of the State Emoluments Clause) 

 

130. Plaintiffs re-allege and incorporate ¶¶ 1–129 of the Complaint as if set forth fully 

herein. 

131. Article First § 1 of the Connecticut Constitution provides that “All men when they 

form a social compact, are equal in rights; and no man or set of men are entitled to exclusive 

public emoluments or privileges from the community.”  Conn. Const. art. I, § 1. 

132. A law violates the State Emoluments Clause if its objective “is to grant personal 

gain or advantage to an individual.” 

133. The Act violates the State Emoluments Clause because it improperly distinguishes 

among classes or groups of people, without any lawful justification, and with an objective to 

provide the Privileged Tribes with the exclusive right to an economic opportunity:  the ability to 

develop a new commercial casino in Connecticut.  There is no legitimate public purpose for this 

Act.  Any other governmental interests, such as protecting local jobs or maximizing state 
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revenue, would be equally served by an open, competitive process for new casino development 

proposals whereas the purpose and effect of the Act are to provide the Privileged Tribes with 

“exclusive public emoluments” and “privileges.” 

134. The Act accordingly violates the State Emoluments Clause. 

PRAYER FOR RELIEF 

WHEREFORE, STN respectfully asks this Court to enter judgment in its favor and 

against Defendants and to: 

A. Declare that the Act violates the federal and State Equal Protection Clauses, the 

federal dormant Commerce Clause, and the State Emoluments Clause, and is thus 

invalid, null, and void in its entirety, or at a minimum to the extent it: 

1. Grants the Privileged Tribes the exclusive right to: 

a) Register a tribal business entity with the Secretary of the State of 

Connecticut; 

b) Issue a request for proposals and have such request disseminated 

by the Connecticut Department of Consumer Protection; 

c) Negotiate with municipalities regarding development of a casino 

gaming facility; and 

d) Enter into an agreement for development of a casino gaming 

facility with a municipality. 

2. Authorizes the Secretary of the State, the Connecticut Department of 

Consumer Protection, and municipalities in Connecticut to engage in the 

foregoing actions only with the Privileged Tribes. 

B. Declare that Defendant Merrill has violated the federal and State Equal Protection 

Clauses, the federal dormant Commerce Clause, and the State Emoluments Clause 

by registering the tribal business entity pursuant to the Act and issue an injunction 

directing Defendant Merrill to revoke that registration. 
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C. Declare that Defendant Harris has violated the federal and State Equal Protection 

Clauses, the federal dormant Commerce Clause, and the State Emoluments Clause 

by posting the Privileged Tribes’ RFP on the Department of Consumer Protection 

website pursuant to the Act, and issue an injunction directing Defendant Harris to 

remove that RFP from the Department’s website.  

D. Declare that any casino-development agreement entered into between any 

municipality and the Privileged Tribes (or their joint venture, MMCT) is the 

product of an unconstitutional process and violates the federal and State Equal 

Protection Clauses, the federal dormant Commerce Clause, and the State 

Emoluments Clause and is thus invalid, null, and void in its entirety. 

E. Declare that any legislation approving any casino development agreement or 

otherwise authorizing the Privileged Tribes (or MMCT) to operate a casino 

gaming facility developed under the auspices of the Act is the product of an 

unconstitutional process and violates the federal and State Equal Protection 

Clauses, the federal dormant Commerce Clause, and the State Emoluments Clause 

and is thus invalid, null and void in its entirety. 

F. Preliminarily and permanently enjoin Defendants from enforcing, or exercising 

any authority under, the Act; and 

G. Award any other relief, including reasonable attorneys’ fees and expenses, see, 

e.g., 42 U.S.C. § 1988, that the Court deems just and proper. 

 

March 7, 2016 Respectfully submitted, 

 

 

 

/s/ David E. Ross   

CT#12779 

Marc E. Kasowitz (admission pending) 

Case 3:16-cv-00380   Document 1   Filed 03/07/16   Page 37 of 38



38 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Joseph I. Lieberman 

David E. Ross 

Christine A. Montenegro (admission pending) 

KASOWITZ, BENSON, TORRES,  

  & FRIEDMAN LLP 

1633 Broadway  

New York, New York 10019 

Telephone: (212) 506-1700 

Facsimile:  (212) 506-1800 

dross@kasowitz.com 

 

Counsel for Plaintiff 

Schaghticoke Tribal Nation 

 

Case 3:16-cv-00380   Document 1   Filed 03/07/16   Page 38 of 38

mailto:mkasowitz@kasowitz.com

