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 The Schaghticoke Tribal Nation entered the Federal acknowledgment 
process under somewhat unusual circumstances.  The United States was 
seeking to condemn our tribal lands for the use of the Appalachian Trail, 
and we were advised that Federal recognition was one of the threshold 
requirements we would have to meet in order to effectively oppose the 
condemnation action.  So in 1981, the Schaghticoke Tribal Nation filed a 
petition for Federal acknowledgment with the U.S. Department of the 
Interior. !
 On January 29, 2004, we received a call from the Acting Assistant 
Secretary for Indian Affairs, Aurene Martin, advising us that the 
Department had made a positive final determination on our petition for 
Federal acknowledgment – thereby formally recognizing the government-
to-government relationship between the Schaghticoke Tribal Nation and 
the United States.   !
 Almost immediately, an unprecedented political firestorm was 
unleashed against the Department and the Bush White House in public 
forums, in the media, and in private meetings.  The Interior Secretary and 
other Department officials were called to Capitol Hill and were told behind 
closed doors that there would be serious repercussions if the positive final 
determination was not reversed.  One member of Congress even threatened 
the Interior Secretary with the loss of her job if she didn’t take steps to 
overturn the Department’s determination.  This is all part of the now-
public record. !
 Every member of the Connecticut congressional delegation joined in 
publicly denouncing the Department’s positive final determination of a 
tribal nation that has existed for more than four hundred years and which 
has been recognized by the State of Connecticut for much of that time, as 
evidenced by the Connecticut Colony’s reservation of land for the use of 
the Schaghticoke Tribal Nation, and the State’s subsequent establishment of 
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a reservation for the Nation and the appointment of State overseers to 
assume control over most aspects of reservation life which continues today. !
 Congressional oversight was invoked and three hearings were held.  
An Inspector General’s investigation was sought and concluded.  Despite a 
District Court scheduling order forbidding ex parte contacts or 
communications with Administration officials, meetings with the Interior 
Department and White House officials were pursued by Connecticut 
officials, and their requests for meetings were granted.  One member of the 
Connecticut congressional delegation introduced a bill to repeal the 
Department’s final positive determination.   !
 There is much more to this story and our Nation is concerned that it 
may not be known to the current Administration.  We have accordingly 
attached to the Nation’s testimony, more detailed information on the 
irregularities in the administrative and judicial processes we experienced.    !
 Ultimately, the unprecedented political pressure that was brought to 
bear on the Department had its effect.  An Associate Deputy Secretary with 
no background or experience in Federal acknowledgment matters was 
charged with fashioning a new determination, and without any new 
evidence upon which to base his “reconsideration” of the Nation’s petition, 
the Associate Deputy Secretary rejected the prior Assistant Secretary for 
Indian Affairs’ reasoning that the establishment of a reservation in the 
1600's for the Schaghticoke Tribal Nation and the State’s continuing 
relationship with the Nation to the present time, including the appointment 
of State overseers to manage most of the Nation’s financial and property 
transactions, was relevant to whether the Nation had a continual existence 
as a tribal community and whether the Nation exercised political authority 
amongst tribal citizens – reasoning that has now been embraced by the 
Department’s current proposed rule.  !
 But again, despite the absence of any new evidence to consider, the 
Associate Deputy Secretary issued a “reconsidered” final determination 
which “re-evaluated” key findings and conclusions of the Department’s 
positive Final Determination, and which virtually ignored the matters for 
which the Interior Appeals Board had sought clarification or further 
documentation.  And so it was that a little over a year after the positive 
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Final Determination was issued, the Schaghticoke Tribal Nation was 
informed, via fax, that the Department’s “reconsidered” final 
determination had concluded that the Schaghticoke Tribal Nation was not 
entitled to Federal acknowledgment.   !
 It is within the context of this history that the Schaghticoke Tribal 
Nation was heartened to see the provisions of the proposed rule, and the 
path it provides for a Nation like ours to secure a just outcome.  Clearly, the 
changes from the current regulations in the proposed rule directly address 
the few grounds on which the “reconsidered” final determination was 
premised - for instance, the relevance of State recognition and a State-
established reservation, changing the threshold percentage for tribal 
membership, and obviating the need for novel approaches to calculating  
marriage rates as previously advocated by the State of Connecticut but 
unsupported by experts in the professional field.   !
 What concerns us most in the proposed rule is the new material 
which Connecticut boasts is the result of its work – namely the 
extraordinary empowerment of an adverse party with a unilateral veto of 
any tribe’s effort to secure a review of its petition under changed 
circumstances by simply withholding its consent to the review.   !
 This veto is an unprecedented intrusion by an adverse party into an 
adjudicative process.  Indeed our examination of applicable law suggests 
that no judicial forum in the United States permits an adverse party to 
prevent the judicial authority from revisiting its decision under appropriate 
circumstances.  (See for instance, Federal Rule of Civil Procedure 60 – Relief 
from a Judgment or Order) !
 It is beyond doubt that it is the province of the decision maker, not 
parties to any adjudicative proceeding, to determine whether to review its 
own determination.  To the extent that the proposed rule purports to 
address some equitable interest of an adverse party, it is important to note 
that the Schaghticoke Nation also expended significant resources 
participating in the initial adjudication – an adjudication which was the 
result of a process which the agency itself noted has been widely 
characterized as “broken” and “less than transparent and unpredictable”.  !
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 It would be inequitable to permit an adverse party to unilaterally bar 
a tribe from seeking review under the proposed regulations – the very 
purpose of which is to address such shortcomings. !
 We are unaware of any precedent in Federal-Indian law that would 
accord to adverse parties, including individuals, the power to divest an 
agency of the United States of its responsibility to exercise Federal 
authority over matters that the U.S. Constitution vests exclusively in the 
national government.   !
 Consistent with that constitutionally-delegated authority, if the 
United States wishes to afford public institutions or private parties an 
opportunity to participate in a deliberative process on the merits, we 
believe that can be accomplished through an evenly-balanced approach of 
allowing all interested parties to provide relevant information to the 
Federal government, in this case, the U.S. Department of the Interior.     !
 While we are confident that under the proposed rule, our Nation 
would be able to demonstrate, by a preponderance of the evidence, that a 
change from the previous version of the regulations to the current version 
of the regulations warrants reconsideration of the 2005 “reconsidered” final 
determination, I want to make clear the position of the Schaghticoke Tribal 
Nation.   !
 We do not seek to re-petition the Interior Department, but rather, we 
seek to restore our Nation to our status the United States recognized on 
January 29, 2004 as a Federally-recognized tribe.   
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