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Background 

 Following earlier efforts, the Schaghticoke Tribal Nation (STN) filed its 

petition for Federal acknowledgment in 1981 under the Department’s newly-

established (1978) regulations, in part to resolve an issue that was critical to 

litigation in the U.S. District Court for the District of Connecticut – namely 

whether the Nation was recognized by the United States as a Federally-recognized 

tribe.  This litigation concerned two land claim actions brought under the Federal 

Non-Intercourse Act,  and filed in the U.S. District Court, and a third action the 1

U.S. District Court in which the United States sought the condemnation of the 

Schaghticoke Nation’s tribal lands for use as part of the Appalachian Trail.    The 2

District Court consolidated the actions and stayed the proceedings in all three 

actions until the Interior Department acted on the Schaghticoke’s petition for 

Federal acknowledgment.   

In 2000, based on its finding of inordinate delays in the Federal 

acknowledgment process, the District Court effectively “assumed control” of the 
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acknowledgment process as it related to the Schaghticoke’s petition,  and 3

instructed all parties and amici curiae to develop a Scheduling Order which the 

District Court later approved on May 8, 2001.  The Scheduling Order established a 

framework for the determination of the Schaghticoke petition, set deadlines, 

required the creation of a database, and provided for judicial review of any final 

agency action.  The District Court’s Scheduling Order also prohibited ex parte 

communications between non-Federal parties or amici curiae and certain officials 

within the Department of the Interior, including the Secretary of the Interior.  

!
 Proposed Finding 

 Twenty-one years after the Nation’s initial filing on December 14, 1981, and 

eight years after filing its first full documented petition in 1994, a notice of 

proposed finding was published in the Federal Register on December 11, 2002.  

The proposed finding concluded that the Schaghticoke were regularly identified as 

an American Indian entity in Federal and state documents, by local authorities, by 

academic scholars, and in newspaper articles since 1900, thus meeting criterion 

83.7(a).   

The proposed finding also found that evidence indicating that the settlement 

at Schaghticoke developed primarily as an amalgamation of the Weantinock and 

Potatuck Indian tribes which existed at the time of first sustained contact with non-

Indian settlers, satisfied section 83.7(e) of the regulations which provides that the 
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criteria 83.7(a) through (g) apply to tribes or groups that have historically 

combined and functioned as a single autonomous political entity.  

 The proposed finding noted that the Colony of Connecticut sequestered 

lands for the Schaghticoke (already an amalgamated tribe) in 1736, confirmed the 

reservation in 1752, and appointed a local overseer in 1757.  The finding stated that 

the Schaghticoke have been a state-recognized tribe, with a state reservation from 

colonial times until the present, a period of 268 years.  The finding further stated 

that “there was no question that the many identifications throughout the 18th, 19th 

and 20th centuries pertained to the STN [Schaghticoke] petitioner and its 

antecedents.”   

 However , the proposed finding concluded that the petitioner did not satisfy 

all seven of the criteria during specified gaps of time over a 200-year period, 

specifically criteria (b) – that a predominant portion of its members comprises a 

distinct community that has existed from historical times until the present, and (c) 

– that the petitioner has maintained political influence or authority over its 

members as an autonomous entity from historical times until the present, and thus 

concluded that the petitioner did not meet the requirements for a government-to-

government relationship with the United States.   

 Thereafter, the Schaghticoke Nation engaged in consultation and received 

technical assistance from the Office of Federal Acknowledgment (OFA) staff, and 

the Nation provided additional genealogical and historical documentation and 

evidence to the OFA staff on September 29, 2003 to address the deficiencies 

identified in the proposed finding. 

!
 Final Determination 
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 On February 5, 2004, the Department of the Interior published a Notice of 

Final Determination,  which stated that the notice “is based on a determination that 4

the petitioning group satisfies all seven criteria for Federal acknowledgment as a 

tribe in 25 C.F.R. §83.7, and therefore meets the requirements for a government-to-

government relationship with the United States.” 

 The statements made and conclusions reached in the Final Determination 

were strong and unequivocal.  For instance, affirming the conclusion of the 

proposed finding that the petitioner met criterion 83.7(a), the Final Determination 

cited the proposed finding’s conclusion that Moravian mission records (1743 

through 1771), the continued existence of a distinct residential settlement, repeated 

petitions by the Schaghticoke to the Colony and the State, and a detailed external 

enumeration of all members by name and age in 1789 developed by Dr. Ezra Stiles 

of Yale College, demonstrated that there was a Schaghticoke community from the 

1740's to 1801, and that throughout the 19th century, the overseers’ reports, as well 

as the existence of a distinct geographical settlement to which off-reservation 

residents frequently returned, and the close kinship ties between reservation 

residents and non-resident members provided sufficient evidence to show that a 

Schaghticoke community existed until about 1900.  

 The Final Determination also took into consideration additional evidence 

which confirmed the proposed finding’s conclusion that a portion of the 

Schaghticoke formed a residential community on the reservation between 1900 and 

1920, and that other Schaghticoke tribal members, residing off the reservation, 
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maintained social ties as part of the group, had been born on and/or lived on the 

reservation, and were close relatives of the reservation residents.   

The Final Determination also found that additional analysis of residential 

and inter-marriage patterns for the 19th century, which provided sufficient evidence 

of community until 1870 and strong evidence of community for the balance of the 

19th century, served as supporting evidence of the existence of a community on the 

reservation and recognized the connection between reservation and non-

reservation residents.   The 1900 and 1910 Federal Indian Population Schedules, as 

well as the State’s appropriation bills and overseers’ reports for the Schaghticoke, 

served as strong evidence for this period. 

 Examining the next period of time (1920 - 1940), the Final Determination 

cited interview evidence demonstrating social ties between the three major 

Schaghticoke family lines, and also pointed to the fact that the State appropriated 

funds in both decades for the Schaghticoke and enacted legislation transferring 

supervision of the Schaghticoke from one state agency to another.  The Final 

Determination concludes that continuous state recognition with a reservation 

provides additional evidence where specific evidence of community exists. 

 Concurring with the proposed finding that evidence of community was well-

documented from 1940 through 1967, the Final Determination notes the evidence 

for community and political processes from 1967 to 1996 based on the political 

processes and internal conflicts in that period, as well as the nature of the 

membership.  The Final Determination adds additional evidence for political 

processes which showed conflicts that mobilized a substantial number of members 

and showed contact between members, that the conflicts have continued up until 
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the present as well, and that social contacts have continued between enrolled and 

unenrolled members of the Schaghticoke community.     

 Because these matters later become the focus of attacks on the Final 

Determination, it is worthwhile to note the findings of the Final Determination as 

they relate to the Schaghticoke’s relationship with the State of Connecticut: 

 “The State of Connecticut has, since colonial times, continuously 

recognized the Schaghticoke as a distinct tribe with a separate land base 

provided by and maintained by the State.  The continuous state relationship 

manifested itself in the distinct, non-citizen status of the tribe’s members until 

1973.  There is implicit in the relationship between the State and the 

Schaghticoke a recognition of a distinct political body, in part because the 

relationship originates with and derives from the Colony’s relationship with a 

distinct political body at the time the relationship was first established.  Colonial 

and state law and policies directly reflected this political relationship until the 

early 1800's. The distinct political underpinning of the laws is less explicit from 

the early 1800's until the 1970's, but the Schaghticoke remained non-citizens of 

the State until 1973.  The State continued the main elements of the earlier 

relationship (legislation that determined oversight, established and protected 

land holdings, and exempted tribal lands from taxation) essentially without 

change or substantial questioning throughout this time period.  The state 

relationship is documented to be continuously active throughout the history of 

the Schaghticoke, as demonstrated by state overseer actions, state statutes, and 

other actions of the executive, judicial and legislative branches of Connecticut’s 

colonial and state governments.” 
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 The January 29, 2004 Final Determination concludes: “The Schaghticoke 

Tribal Nation, as defined by its 2003 membership list and its 2003 list of 

unenrolled community members meets all of the criteria for Federal 

acknowledgment as a tribe stated in 25 CFR 83.7 and, therefore, meets the 

requirements to be acknowledged as [a] tribe with a government-to-government 

relationship with the United States.” 

!
Political Reaction to Final Determination, Political Action and 

Intervention  

 In statute, the State of Connecticut recognizes the Schaghticoke Tribal 

Nation as one of five “indigenous tribes’ that are “self-governing entities 

possessing powers and duties over tribal members and reservations.”   And the 5

Connecticut Supreme Court has noted that “[t]he Schaghticoke are a state-

recognized tribe of Indians who possess a state-recognized reservation in Kent.”  6

 With this background in mind, it is surprising that elected State and Federal 

officials from the State of Connecticut were the first to speak out and condemn the 

Department’s Final Determination on the Schaghticoke Tribal Nation’s Federal 

acknowledgment petition.     

 While the Secretary of the Interior, Gale Norton, had been involved in the 

decision-making leading up to the issuance of the Final Determination, in a 

subsequent deposition, the Secretary stated that she believed the Final 

Determination was correct on the merits, that she did not recall meeting with the 
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members of the Connecticut congressional delegation, but that within thirty days of 

the Final Determination, she was called upon to attend three meetings with 

Connecticut’s delegation members, in which she was urged to reverse the Final 

Determination, including a meeting that involved another member of Congress 

from Virginia who threatened the Secretary with the loss of her job if she did not 

withdraw the Final Determination.  7

 Thereafter, in three congressional oversight hearings in 2004 and 2005, the 

Schaghticoke Tribal Nation Final Determination came under sharp attack.    In the 8

hearing before the U.S. Senate Committee on Indian Affairs, Senators Dodd and 

Lieberman, Representatives Johnson, Shays, and Simmons, and Connecticut 

Governor M. Jodi Rell, urged the Committee to “invalidate the Schaghticoke 

decision.” 

 Between March and May of 2004, every member of the Connecticut 

congressional delegation, as well as Connecticut Attorney General Richard 
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Blumenthal and several dozen Connecticut state legislators, demanded one or more 

“investigations” into what they claimed was an “unlawful” or “illegal” decision. 

 Having been asked to conduct one of those investigations by Senator 

Christopher Dodd based on a newspaper account alleging outside influence or 

personal bias affecting the Final Determination, the Inspector General of the 

Interior Department conducted a six-month investigation and advised the Senator 

and the Secretary of the Interior of his findings on August 27, 2004.   Reporting to 

Interior Secretary, the Office of Inspector General found that “the regulatory 

acknowledgment process was followed, and that no outside influence or personal 

bias affected the decision to grant acknowledgment to the Schaghticoke Tribal 

Nation”.  The Inspector General concluded in his August 27, 2004 memorandum to 

the Secretary: 

“If, as we found in the STN (Schaghticoke Tribal Nation) matter, the 

Department follows the well-established statutory and regulatory 

requirements – which include notice, opportunity to comment, and an appeal 

or review mechanism – acknowledgment decisions rendered by the 

Department will always be buttressed by the administrative process.  If, 

however, established requirements are not followed – whether related to 

tribal acknowledgment or other matters before the Department – decisions 

become vulnerable to attack and can lead to an erosion of public 

confidence.”  9

 In July of 2004, Representative Johnson met with the Bureau of Indian 

Affairs (BIA) so that she could deliver 8,000 survey postcards from her 
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constituents.  In an email, a BIA staff member described the Johnson effort as “a 

PR ploy connected to her opposition to recognizing new tribes in her State”, and in 

a responsive email from the Director of the Office of Federal Acknowledgment, 

Lee Fleming, concurred in the assessment and added “[l]astly, I view this as 

pressure from an elected official.”  Subsequently, Representative Johnson 

introduced the Schaghticoke Acknowledgment Repeal Act of 2005.  10

 Despite the U.S. District Court’s May 8th, 2001 Scheduling Order and its 

prohibition on ex parte communications with the Secretary of the Interior, 

Connecticut Governor Rell met with the Secretary in the Secretary’s office in late 

November of 2004, and the Connecticut Attorney General spoke to the Secretary 

about the Schaghticoke Final Determination in a separate meeting on March 17, 

2004. 

  

 Administrative Action in Opposition to the Final Determination 

 Meanwhile, on May 3, 2004, the State of Connecticut, the Kent School 

Corporation, The Connecticut Light & Power Company, the Towns of Kent, 

Danbury, Bethel, New Fairfield, Newton, Ridgefield, Stamford, Greenwich, 

Sherman, Westport, Wilton, Weston, and the Housatonic Valley Council of Elected 

Officials, as well as other interested parties, filed Requests for Reconsideration of 

the Final Determination with the Interior Board of Indian Appeals (IBIA).   The 11
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filing parties objected to the Final Determination’s use of “state recognition” 

evidence, and claimed that the Final Determination applied an improper 

methodology in its calculation of marriage rates among members of the 

Schaghticoke Tribal Nation.   

 On November 29, 2004, the Schaghticoke Nation submitted a response to 

the Requests for Reconsideration.  By that time, the political pressure on the 

Department was clearly building exponentially, and just three days after the Nation 

had filed its responsive brief, an attorney in the Department’s Solicitor’s Office 

filed an unprecedented “Supplemental Transmittal” memorandum through the 

Office of Federal Acknowledgment to the Interior Board of Indian Appeals, calling 

into question the marriage rate analysis used in the Final Determination.  Because 

marriage rates are a relevant factor in satisfying one or more of the 

acknowledgment criteria, the memorandum was significant in that it asserted for 

the first time that there were “different ways” of validly measuring “marriage 

within a group”, that the calculation method used in the Final Determination was 

inconsistent with precedent, and that the analysis “should not be affirmed on these 

grounds absent explanation or new evidence.” 

 This conclusion, that the marriage rate calculation method used in the Final 

Determination was inconsistent with precedent, is belied by the fact that the 

calculation method had been consistently applied in other Federal acknowledgment 

determinations and that published experts in the field had continually confirmed 

that the OFA’s calculation methodology of marriage rates conformed with accepted 

practice.   12
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 The filing of the Supplemental Transmittal memorandum was timed to 

preclude the Schaghticoke Tribal Nation from having the opportunity to submit 

additional information or respond with evidence to counter the conclusions in the 

Supplemental Transmittal memorandum  -- indeed the memorandum was at that 

time,  an unknown and undisclosed document submitted to the IBIA before the 

IBIA was scheduled to rule on the Requests for Reconsideration. 

!
!

Remand of the Final Determination by the Interior Board of Indian 

Appeals  

 On May 12, 2005, the Interior Board of Indian Appeals vacated the Final 

Determination and remanded the matter to the Assistant Secretary for Indian 

Affairs “for further work and reconsideration.”   The remand was principally 13

based on the IBIA’s conclusions in another case decided by the Board the same day 

and also involving a Connecticut tribe (Historical Eastern Pequot), in which the 

IBIA clarified how evidence of “state recognition” could be applied to satisfy the 

Federal acknowledgment criteria.  14

 IBIA Historical Eastern Pequot Tribe Decision 

 As indicated, the Interior Board of Indian Appeals issued two decisions on 

May 12, 2005 — both of which addressed the petitions of two Connecticut tribal 

groups – the Historical Eastern Pequot and the Schaghticoke Tribal Nation.  Rather 

than write two distinct definitive decisions related to the Federal acknowledgment 
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petitions of two Connecticut tribal groups, the Interior Board of Indian Appeals 

used its decision on the Historical Eastern Pequot petition as its base record setting 

forth the Board’s reasoning on issues that were similar to both petitions given the 

similar histories of both tribes’ relationships with the State of Connecticut – 

particularly the matter of the relevance and probative value of the State’s 

relationship with each of the two tribes.   

 Although a portion of the Interior Board of Indian Appeals’s decision in the 

Historical Eastern Pequot is cited as the basis for the Appeals Board’s remand of 

the Final Determination on the Schaghticoke Nation’s petition to the Assistant 

Secretary for Indian Affairs,  the Board actually had much more to say with regard 15

to the probative value of the State’s relationship with the Historical Eastern Pequot 

Tribe. 

 Addressing an argument advanced by the State of Connecticut and local 

Connecticut Towns that state recognition was relevant “only” to addressing the 

requirement of criterion (a) and could not be applied to the proof of community 

under criterion (b) or political influence or authority under criterion (c), the IBIA 

stated, “ We are not prepared to interpret the regulations in such a categorical and 

limited manner, based on such broad generalizations.  Instead, we believe that a 

more logical and natural interpretation of the regulations, and one which considers 

their overall purpose and intent, is that a state’s relationship with a petitioner may 
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be used for demonstrating (b) and (c) if that evidence is in fact reliable and 

probative of one or more specific elements of the definitions of “community” or 

“political influence or authority” in 25 C.F.R. §83.1.  In other words, the 

definitions themselves should control whether evidence may be considered 

probative.   

 “As a practical matter, we are not persuaded that the relationship [with a 

state] can never be probative evidence for demonstrating the existence of 

community or political influence and authority within the petitioner.  Rather, as 

discussed in more detail below, the evidentiary relevance and probative value of 

such a relationship depends on the specific nature of the relationship, the specific 

underlying interaction between a state and a petitioner, and how that relationship 

and interaction reflect in some way one or more of the elements in the definitions 

of “community” or “political influence or authority” contained in section 83.1.   

 As such, we disagree with the State and Towns’ contention that a state 

relationship can never be used for criterion (b) or ( c), because it is inherently 

nonprobative or necessarily different in type from the types of evidence allowed 

for (b) and (c).  We conclude that neither the acknowledgment regulations, nor 

BIA’s interpretation of those regulations through guidelines and other 

acknowledgment decisions, categorically precludes evidence of the relationship 

between a state and a petitioner from being considered for criteria (b) and ( c).  

Instead, whether such evidence is relevant, reliable, or probative, and the proper 

weight to be afforded it, must be determined on a case- and fact-specific basis.”   16
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 Reconsidered Final Determination of the Schaghticoke Petition 

 Although the IBIA’s remand of the Final Determination was to the Assistant 

Secretary for Indian Affairs, the remand was apparently reassigned because on 

October 11, 2005, the Associate Deputy Secretary for the Department issued a 

“Reconsidered” Final Determination (RFD), concluding that the Schaghticoke 

Tribal Nation did not satisfy all seven criteria for acknowledgment as an Indian 

tribe in 25 C.F.R. 83.7.    Specificially, the “Reconsidered” Final Determination 

found that the Schaghticoke Tribal Nation’s petition did not satisfy the criteria for 

“community” under 83.7(b), or for “political influence or authority” under 83.7(c).  

Three days later, on October 14, 2005, the Interior Department published in the 

Federal Register, a “Reconsidered Final Determination To Decline To 

Acknowledge the Schaghticoke Tribal Nation”.   The Associate Deputy Secretary, 

later acknowledged that the RFD was his first acknowledgment decision, and that 

he essentially adopted the recommendations of OFA Director Lee Fleming and the 

OFA staff.  17

  

 This was the same Office of Federal Acknowledgment staff that –  

•made recommendations to the Assistant Secretary for Indian Affairs that led to the 

December 11, 2002 proposed finding, 

•developed the evidence and made recommendations to the Acting Assistant 

Secretary for Indian Affairs and the Secretary of the Interior that Federal 
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recognition be extended to the Schaghticoke Tribal Nation in the January 29, 2004 

Final Determination, 

•submitted the Supplemental Transmittal memorandum to the Interior Board of 

Indian Appeals that resulted in the May 12, 2005 remand of the Schaghticoke Final 

Determination to the Assistant Secretary for Indian Affairs, and according to the 

Associate Deputy Secretary’s deposition testimony,  19

•the same OFA staff   that again analyzed the body of information and 

recommended to the Associate Deputy Secretary that the Schaghticoke Tribal 

Nation should be denied Federally-recognized tribal status. 

 Given this series of vacillations in the recommendations of the Office of 

Federal Acknowledgment staff, one might well conclude that there was either 

direction from officials to whom the OFA staff reports – direction that the evidence 

should be re-examined to support a different outcome –  or that the process of 

applying the seven acknowledgment criteria to the facts is so malleable as to 

readily support a different result if the OFA staff is called upon to produce a 

different set of recommendations to decision-makers in the Department.   

 Either assumption finds support in the numerous references to “re-

evaluation” in the RFD which state that the evidence that the Final Determination 

found strong enough to conclude that the Schaghticoke Tribal Nation was entitled 
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to Federal recognition – had subsequently been “reevaluated” by the Associate 

Deputy Secretary and resolved against the Schaghticoke Tribal Nation.   

!
    

!
 Appeal to the U.S. District Court for the District of Connecticut 

 While all petitioners in the Federal acknowledgment process are entitled to 

exercise their rights to a Federal court review of the Department’s acknowledgment 

decisions, because the U.S. District Court for the District of Connecticut was 

already exercising jurisdiction over the three cases referenced earlier – a 

condemnation action by the United States to condemn tribal land so that the land 

could be added to the Appalachian Trail, and two actions under the Federal Non-

Intercourse Act – and because the District Court had assumed jurisdiction over the 

acknowledgment process as it related to the processing of the Schaghticoke’s 

petition, the Schaghticoke Nation’s recourse for review of the Reconsidered Final 

Determination was to appeal the RFD to the District Court. 

 Thus, on January 12, 2006, pursuant to the Administrative Procedures Act,  20

and the provisions of the District Court’s May 8, 2001 Scheduling Order, the 

Nation’s petition asserted that the RFD was arbitrary and capricious, that it had 

been affected by undue political influences, and that it had been issued by an 

unauthorized decision maker.  On June 14, 2006, the District Court granted 

“permissive intervention” status to the State of Connecticut, the Town of Kent, the 

Kent School Corporation, and The Connecticut Light and Power Company.   
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 The Nation moved for discovery on the “question of whether improper 

political pressure influenced [the] respondents’ decision to deny the Tribe’s petition 

for federal acknowledgment.”   As District Court Judge Dorsey noted, review of 21

Federal agency decisions is customarily limited to the administrative record unless 

a litigant makes a “strong showing”  in support of a claim that improper political 22

influence had been exerted on decision-makers at the Department.   23

However, because Judge Dorsey found that the Nation’s evidence of alleged 

political pressure “do[es] raise some questions” and that the Nation’s allegations 

regarding Interior Secretary Norton and Associate Deputy Secretary Cason were 

“sufficient to warrant further discovery into the question of whether there was bad 

faith or improper behavior on their parts” , Judge Dorsey initially allowed the 24

Nation to depose the Secretary and the Associate Deputy Secretary.   Based on 25

information from their depositions, Judge Dorsey allowed additional depositions of 

R. Lee Fleming, Director of the Office of Federal Acknowledgment; David 

Bernhardt, Director of Congressional and Legislative Affairs for the Department 

and Counselor to the Secretary; and Loren Monroe, Chief Operating Office of 

Barbour, Griffith & Rogers, LLC, a lobbying firm retained by the Task Force to 

Save Kent.   
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The judge denied the Nation’s request to depose the author of the 

Supplemental Transmittal memo, Barbara Coen, as well as the Nation’s request to 

depose Aurene Martin, Acting Assistant Secretary for Indian Affairs, who issued 

the Department’s first Final Positive Determination.  Judge Dorsey also denied 

requests for specified records of the White House and the Department of the 

Interior.  26

 Having directed the parties to file cross-motions for summary judgment, and 

denying the Nation’s request for oral argument, on August 22, 2008, Judge Dorsey 

issued a ruling denying the Nation’s motion for summary judgment and granting 

the cross motions for summary judgment filed by the Federal defendants and the 

intervenors-respondents. 

!
 Review of the District Court’s Ruling by the U.S. Court of Appeals for 

the Second Circuit 

 The Schaghticoke Tribal Nation appealed the District Court’s ruling to the 

U.S. Court of Appeals for the Second Circuit, calling upon the circuit court to 

review two issues: whether the Nation’s due process right to a fair hearing was 

violated by undue political influence, and whether the RFD was issued by an 

unauthorized official.  The Court of Appeals rejected both claims in a per curiam 

opinion issued on October 19, 2009 (amended November 4, 2009), and declined to 

address the Nation’s “appearance of bias” claim.  27
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 In a petition for a panel hearing and a rehearing en banc, the Nation asked 

the Court of Appeals to modify or overrule the “political influence” standard 

adopted by the Second Circuit on the grounds that it stood in stark contrast to the 

standards applied by every other circuit court of appeals (seven circuit courts of 

appeal) that had considered claims of political influence.  The petition for a panel 

hearing and the petition for a rehearing en banc were denied by the Second Circuit. 

!
 Petition for a Writ of Certiorari to the U.S. Supreme Court 

 On May 24, 2010, a petition for a writ of certiorari was filed in the U.S. 

Supreme Court on behalf of the Schaghticoke Tribal Nation.  The question 

presented to the Court was “whether certiorari should be granted to resolve a 

conflict among the Courts of Appeals on this question: when reviewing a 

petitioner’s Due Process claim that undue political pressure has actually affected or 

influenced a Federal administrative adjudicative decision, must a Federal court 

also consider the petitioner’s claim that Due Process was violated by the 

appearance of bias or impropriety arising from political pressure.” 

 Citing with particularity the many instances of political pressure brought to 

bear on Federal decision-makers, including Interior Department and White House 

officials, ex parte communications in violation of the District Court’s 2001 

Scheduling Order, including correspondence between Connecticut Governor Rell 

and Judge Dorsey in which the Judge violated his own Scheduling Order by 

responding in writing to the Governor,  the petition for a writ of certiorari went on 28

to examine how the political influence claim was handled in the District Court and 

in Second Circuit.  In its ruling on cross-motions for summary judgment, the 
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District Court had defined the critical question as “whether the evidence presented 

shows that the [political] pressure exerted can be deemed to have actually 

influenced the decision maker who issued the RFD.”   Noting that the standard 29

in other circuits is the “appearance of bias or pressure”, the District Court 

referenced that standard but did not analyze the question it posed under that 

standard. 

 In the Second Circuit, the Schaghticoke Tribal Nation asserted that the 

Nation’s right to due process of law had been violated by undue political influence 

which, in the Nation’s view, not only “actually influenced” the RFD, but also 

created the “appearance of bias” or impropriety.  The Federal defendants and the 

intervenors-respondents argued that the panel could not and should not adopt an 

“appearance of bias” standard, in light of the governing standard adopted by a 

panel of the Second Circuit in Town of Orangetown v. Ruckelshaus, 740 F.2d 185, 

188 (2nd Cir. 1984).   

 In Orangetown, the court stated that: “to support a claim of improper 

political influence on a federal administrative agency, there must be some showing 

that the political pressure was intended to and did cause the agency’s action to be 

influenced by factors not relevant under the controlling statute.”  30

 The Second Circuit panel found that although Connecticut political figures 

had demonstrated “keen interest” in and “express[ed] an adamant opposition to” 

acknowledgment of the Schaghticoke Tribal Nation, and that members of Congress 

had “strongly criticized” the Final Determination, “the evidence submitted by the 
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  Page 29 of the Petition for a Writ of Certiorari, filed May 24, 2010. 29

  Citing Town of Orangetown v. Ruckelhaus, 740 F.2d 185, 188 (2nd Cir. 1984).30



Schaghticoke cannot support a claim of improper political influence.”  That 

conclusion was based principally on the fact that “Interior Department officials 

uniformly testified in depositions that they were not influenced by the political 

clamor surrounding the Schaghticoke.” 

 As District Court Judge Dorsey had noted, the “BIA’s Federal 

acknowledgment process is an adjudicative process.”  On appeal, the Federal 

defendants argued that the acknowledgment process is merely an “informal 

adjudicative process” or “informal decisionmaking process” and not suitable for 

the application of the heightened “appearance of bias” standard.    

 The Nation argued that the Federal acknowledgment process is sufficiently 

formal (quasi-judicial) in nature as to require adoption of an appearance of bias 

standard, on the grounds that the tribal acknowledgment process qualifies as 

adjudicative under the “recognized distinction in administrative law between 

proceedings for the purpose of promulgating policy-type rules or standards, on the 

one hand, and proceedings designed to adjudicate disputed facts in particular cases 

on the other.”   

 The Nation also argued that the applicability of the due-process-based 

“appearance of bias” standard, designed to promote core constitutional values, 

should turn on the nature or substance of the proceeding in question, not on its 

label or classification.   

 Finally, the Nation argued that the Orangetown standard was designed and 

configured for political influence claims arising from non-adjudicative Federal 

agency decisions, that the agency involved in Orangetown was not performing an 

adjudicative function but rather an administrative function dealing with the 

disbursement of grant funds, and that the only other case in the Second Circuit 
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applying the Orangetown standard to agency action was also not adjudicative but 

involved administrative acts of re-calculating competing bids to insure that a 

government contract was awarded to the lowest bidder.   

 In the Nation’s petition for writ of certiorari, the Nation observed the 

inherent qualitative differences between quasi-judicial (adjudicative) proceedings 

and quasi-legislative (rulemaking) proceedings, and that such a distinction had 

been either expressly or implicitly recognized by every other Circuit that has 

considered a political influence claim, including the First Circuit,  the Third 31

!  23

  Esso Standard Oil Co. (Puerto Rico) v. Lopez-Freytes, 522 F.3d 136, 145-148 (1st Cir. 2008) 31

(addressing claims of appearance of bias and actual bias). 



Circuit, the Fifth Circuit,  the Seventh Circuit,  the Ninth Circuit,  the 32 33 34 35
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 Gulf Oil Corporation v. Federal Power Commission, 563 F.2d 588, 610-612 (3rd Cir. 1977) 32 

(“administrative agencies must be allowed to exercise their adjudicative functions free of 
Congressional pressure”), cert. denied, 434 U.S. 1061 (1978). 

  Pillsbury Co. v. Federal Trade Commission, 354 F.2d 952, 964 (5th Cir. 1966) (when 33

Congress intervenes in an agency’s judicial function, courts become concerned not only with 
litigant’s right to a fair trial, but “equally important, with their right to the appearance of 
impartiality, which cannot be maintained unless those who exercise the judicial function are free 
from powerful external influences”); DCP Farms et al., v. Yeutter, 957 F.2d 1184, 1187088 (5th 
Cir.) (“Pillsbury holds that the appearance of bias caused by congressional interference violates 
the due process rights of parties involved in judicial or quasi-judicial agency proceedings.”) 
(Emphasis in original.), cert. denied, 506 U.S. 953 (1992). 

  Monieson v. Commodity Futures Trading Commission, 996 F.2d 852,865 (7th Cir. 1993) 34

(noting distinction between congressional intervention in legislative or judicial functions). 

  State of California ex rel. State Water Resoures Control Board v. Federal Energy 35

Regulatory Commission, 966 F.2d 1541, 1551-52 (9th Cir. 1992) (Congressman’s letters to 
FERC “do not rise to the level of under congressional influence described in Pillsbury, or do the 
yadversely affect the appearance of impartiality in this case”); Portland Audubon Society v. The 
Endangered Species Committee, 984 F.2d 1534, 11539-47 (9th Cir. 1993) (amended opinion) 
“even “the President may not interfere with quasi-adjudicatory agency actions”). 



Eleventh Circuit, and the District of Columbia Circuit.  36 37

 These holdings of seven U.S. Circuit Courts of Appeals make clear 

that a sharp distinction is drawn when it comes to either adjudicative or 

quasi-adjudicative proceedings such as those involving the adjudicative 

functions (which was District Court Judge Dorsey’s assessment of the 

Federal acknowledgment process), or quasi-adjudicative functions and 

non-adjudicative functions. 

!
Compelling Need for Executive Action 

 There can be no question that there was significant political pressure brought 

to bear on officials, directors, and employees of the U.S. Department of the Interior 

and the White House to deny the Schaghticoke Tribal Nation’s petition for Federal 

acknowledgment.  The public record of statements of elected officials, 

congressional hearings, private meetings, ex parte communications and meetings 
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  Funds for Animals, Inc. v. Rice, 85 F.3d 535, 548 (11th Cir. 1996) (“congressional input 36

neither created an appearance of impropriety nor actually affected the outcome”) (quoting ATX, 
Inc. v. United States Department of Transportation, 41 F.3d 1522, 1527 (D.C. Cir. 1994). 

  D.C. Federation of Civic Associations, et al. v. Volpe, 459 F.2d 1231, 1246-46 (D.C. Cir. 37

1971) (if Secretary of Transportation had been acting in judicial or quasi-judicial capacity, 
“plaintiffs might have prevailed even without showing that the pressure had actually 
influenced the Secretary’s decision.  With regard to judicial decision making ,whether by court 
or agency, the appearance of bias or pressure may be not less objectionable than the 
reality.” (Emphasis added.), cert. denied, 405 U.S. 1030 (1972); Peter Kiewit Sons’ Co. v. 
United States Army Corps of Engineers, et al.,, 714 F.2d 163, 169 (D.C. Cir. 1983) (“The 
[Volpe] court indicated that if the decision had been judicial or quasi-judicial, it could be 
invalidated by ‘the appearance of bias or pressure.’ Under this standard, pressure on the decision-
maker alone, without proof of effect on the outcome, is sufficient to vacate a decision.”) 



in violation of the U.S. District Court of Connecticut’s 2001 Scheduling Order, all 

bear testimony to that pressure. 

 While the Nation has exhausted all judicial remedies available to a 

petitioner, there remains the question of whether the Schaghticoke Tribal Nation 

was afforded the due process of America’s laws, and the appearance of impartiality 

and unbiased determinations made in adjudicative proceedings. 

 At issue is a process that most believe is in great need of reform, and the 

Obama Administration is to be commended for taking steps to initiate that much-

needed reform.  But how will reform affect those petitioners whose future has 

already been determined and denied by a questionable machinery that applies 

regulatory criteria in such a manner that the ultimate determination can be readily 

changed, and changed again, to respond to strong political influences and powerful 

forces arrayed in unison to alter the course of justice? 

!
 The Schaghticoke Tribal Nation calls upon the Obama Administration 

to not only assure that there is integrity in the Federal acknowledgment 

process going forward, but that those who have been irrevocably harmed by 

all that has gone before, should not – after 300 years of documented tribal 

existence – be relegated to dumping ground of historical non-existence.   

!
 There must be a new day for the Schaghticoke Tribal Nation where 

justice ignored does not become justice denied. 
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